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1  Filed  May  10  1948  Harry  M.  Hull,  Clerk. 

IN  THE  DISTRICT  COURT  OF  THE 
UNITED  STATES  FOR  THE 
DISTRICT  OF  COLUMBIA 
UNITED  STATES  OF  AMERICA, 

Plaintiff, 

v. 

BROTHERHOOD  OF  LOCOMOTIVE  ENGINEERS, 
BROTHERHOOD  OF  LOCOMOTIVE  FIREMEN  AND 
ENGINEMEN,  and  SWITCHMEN’S  UNION  OF 
NORTH  AMERICA, 

Defendants. 

Civil  Action  No.  1936- ’48 

Complaint  for  Injunctive  Relief 

The  United  States  of  America,  by  the  Attorney  General 
of  the  United  States,  brings  this  action  against  the  defend¬ 
ants  named  above  and  alleges: 

I 

j 

This  is  a  suit  to  enjoin  a  strike  threatened  by  the  said 
defendants,  Brotherhood  of  Locomotive  Engineers,  Bro¬ 
therhood  of  Locomotive  Firemen  and  Enginemen,  and 
Switchmen’s  Union  of  North  America,  and  is  brought  to 
obtain  a  permanent  injunction  herein,  to  obtain  temporary 
injunctive  relief,  and  such  further  relief  as  may  be  neces¬ 
sary  or  proper.  This  court  has  jurisdiction  of  this  suit  by 
virtue  of  section  24  (1)  of  the  Judicial  Code,  28  U.  S.  C.  A. 
section  41  (1). 


n 

On  information  and  belief,  defendant.  Brotherhood  of 
Locomotive  Engineers,  is  an  unincorporated  labor  organi¬ 
zation  and  is  an  independent  union  representing  employees 
in  the  railway  industry.  Duly  authorized  agents  of 
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2  the  said  defendant  are  engaged  in  representing  and 
acting  for  employee  members  of  said  defendant  in 
the  District  of  Columbia. 


Ill 

On  information  and  belief,  defendant,  Brotherhood  of 
Locomotive  Firemen  and  Enginemen,  is  an  unincorporated 
labor  organization  and  is  an  independent  union  represent¬ 
ing  employees  in  the  railway  industry.  Duly  authorized 
agents  of  the  said  defendant  are  engaged  in  representing 
and  acting  for  employee  members  of  said  defendant  in  the 
District  of  Columbia. 


IV 

On  information  and  belief,  defendant,  Switchmen’s  Union 
of  North  America,  is  an  unincorporated  labor  organization 
affiliated  with  the  American  Federation  of  Labor  and  rep¬ 
resents  employees  in  the  railway  industry.  Duly  author¬ 
ized  agents  of  the  said  defendant  are  engaged  in  represent¬ 
ing  and  acting  for  employee  members  of  said  defendant  in 
the  District  of  Columbia. 


y 

On  May  10,  1948,  the  President  of  the  United  States, 
acting  under  the  Constitution  and  laws  of  the  United  States, 
including  the  Act  of  August  29,  1916,  39  Stat.  619,  645, 
issued  Executive  Order  No.  9957,  a  copy  of  which  is  an¬ 
nexed  hereto  as  Exhibit  “A”  and  expressly  made  a  part 
hereof.  By  the  terms  of  said  Executive  Order,  possession, 
control  and  operation  of  enumerated  carriers  by  railroad 
were  taken  over  by  the  United  States  of  America,  through 
the  Secretary  of  the  Army,  all  as  is  more  fully  set  forth  in 
the  text  of  the  said  Executive  Order. 
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VI 

i 

(a)  There  is  now  threatened  by  the  defendants  herein, 
and  each  of  them,  a  strike  in  the  railway  industry  of  the 

nation.  Such  strike,  if  permitted  to  occur  will  affect 
3  a  substantial  part  of  an  industry  engaged  in  inter¬ 
state  commerce  as  is  more  fully  set  forth  in  para¬ 
graph  VII  hereof  and  in  the  affidavits  of  J.  M.  Donaldson, 
Postmaster  General  of  the  United  States,  and  J.  M.  John¬ 
son,  Director  of  the  Office  of  Defense  Transportation,  which 
are  annexed  hereto  as  Exhibits  “B”  and  “C”  and  ex¬ 
pressly  made  a  part  hereof. 

(b)  Facts  concerning  negotiations  carried  on,  prior  to 
assumption  of  possession,  control  and  operation  by  the 
United  States,  between  the  defendant  unions  and  affected 
railway  carriers  and  their  representatives,  to  settle  a  dis¬ 
pute  which  had  arisen  concerning  wages,  terms  and  condi¬ 
tions  of  employment  are  set  forth  in  the  affidavit  of  Robert 
F.  Cole,  Executive  Secretary  of  the  National  Mediation 
Board,  which  is  annexed  hereto  as  Exhibit  “D”  and 
expressly  made  a  part  hereof. 

(c)  As  is  set  forth  more  fully  in  the  affidavit  of  the  said 
Robert  F.  Cole,  no  settlement  of  the  dispute  was  reached 
between  the  affected  railway  carriers  and  their  representa¬ 
tives  and  defendants  herein  although  negotiations  have 
been  carried  on  with  the  assistance  of  the  National  Media¬ 
tion  Board  and  an  Emergency  Board,  appointed  by  the 
President  pursuant  to  45  U.  S.  C.  A.,  section  160,  has 
investigated  the  facts  as  to  the  dispute  and  has  made  a 
report  thereon  to  the  President. 

(d)  In  the  course  of  the  said  dispute,  defendant  unions 
set  6  o’clock  A.  M.,  February  1,  1948,  as  the  time  upon 
which  they  would  go  on  strike  in  the  event  that  certain 
conditions  set  by  them  were  not  met.  Subsequently,  the 
time  upon  which  the  said  defendants  would  go  on  strike 
was  reset  to  6  o’clock  A.  M.,  Tuesday,  May  11, 1948,  in  the 
event  that  the  specified  conditions  were  not  met.  The 

facts  concerning  the  original  setting  of  the  strike 
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4  call  and  its  resetting  are  more  fully  set  forth  in  the 
affidavits  of  the  said  Robert  F.  Cole  and  of  the  said 
J.  M.  Johnson. 

|  ,  •  (e)  Despite  the  fact  that  the  United  States  of  America 

has  assumed  the  possession,  control  and  operation  of  the 
affected  carriers  by  Executive  Order  No.  9957,  the  strike 
call  has  not  been  withdrawn  by  defendants  and  is  still 
outstanding.  By  virtue  of  such  fact  there  continues  the 
threat  of  a  strike  in  the  railway  system  of  the  nation. 


vn 

As  more  fully  appears  in  the  affidavits  of  J.  M.  Donald¬ 
son  and  J.  M.  Johnson,  plaintiff  alleges : 

(a)  In  the  event  that  the  threatened  strike  described 
in  paragraph  VI  hereof  is  permitted  to  occur,  there  will 
necessarily  result  a  work  stoppage  in  virtually  the  entire 
railway  system  of  the  nation.  Although  the  defendant 
unions  represent  only  a  fractional  part  of  the  total  railway 
employees  of  the  nation,  the  nature  of  their  work  and  of 
the  operation  of  the  interstate  railway  system  is  such  that 
a  strike  on  their  part  will  necessarily  result  in  the  inability 
to  perform  their  jobs  of  the  remaining  railway  employees 
of  the  United  States  and  virtually  all  railway  operations 
will  immediately  cease. 

(b)  Such  threatened  strike,  if  permitted  to  occur,  will 
deprive  the  country  of  essential  transportation  service  and 
will  greatly  obstruct  the  flow  of  interstate  commerce  and 
the  transmission  of  the  mails  of  the  United  States  over 
the  affected  railway  system. 

(c)  Such  threatened  strike  on  the  part  of  the  defend¬ 
ants,  as  aforesaid,  if  permitted  to  occur,  will  interfere  with 

and  obstruct  the  effective  performance  and  dis- 
5  charge  of  vital  and  necessary  Governmental  func¬ 
tions  and  will  frustrate  the  powers  conferred  by  the 
Constitution  and  by  Acts  of  Congress  upon  the  Executive 
branch  of  the  Government 
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(d)  Such  threatened  strike  as  aforesaid,  if  permitted 
to  occur,  will  imperil  the  national  health  and  safety. 

VIII 

Unless  the  threatened  strike  is  enjoined,  the  United 
States  of  America,  plaintiff  herein,  will  suffer  irreparable 
injury  for  which  it  has  no  adequate  remedy  at  law. 

WHEREFORE,  plaintiff,  the  United  States  of  America, 
prays : 

1.  That  the  Court  enter  its  order  enjoining  defendants, 
and  each  of  them,  and  their  officers,  agents,  servants  and 
employees,  and  all  persons  in  active  concert  or  participa¬ 
tion  with  them,  from  in  any  manner  encouraging,  ordering, 
engaging  in  or  taking  any  part  in  a  threatened  strike  in  the 
transportation  by  railroad  system  of  the  United  States,  or 
from  in  any  manner  interfering  with  or  affecting  the 
orderly  continuance  of  work  in  the  said  railroad  system, 
and  from  taking  any  action  which  would  interfere  with  this 
Court’s  jurisdiction  in  the  premises. 

2.  That  this  Court,  pending  the  final  determination  of 
this  cause,  issue  a  preliminary  injunction  restraining  and 
enjoining  defendants,  and  each  of  them,  and  their  officers, 
agents,  servants  and  employees,  and  all  persons  in  active 
concert  or  participation  with  them,  in  the  manner  and  form 
aforesaid. 

3.  That,  pending  the  issuance  of  the  aforesaid  injunc¬ 
tion,  this  Court  issue  forthwith  a  temporary  re- 

6  straining  order  restraining  and  enjoining  defend¬ 
ants,  and  each  of  them,  and  their  officers,  agents, 
servants  and  employees,  and  all  persons  in  active  concert 
or  participation  with  them,  in  the  manner  and  form  afore¬ 
said. 

4.  That  this  Court  grant  plaintiff  such  other  and  further 
relief  as  may  be  just  and  proper. 

TOM  C.  CLARK 
Attorney  General 
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By  /s/  H.  G.  MORISON 
H.  G.  MORISON 
Assistant  Attorney  General 
/s/  JOSEPH  M.  FRIEDMAN 
JOSEPH  M.  FRIEDMAN 
Special  Assistant  to  the 
Attorney  General 
/s/  ROSCOE  L.  BARROW 
ROSCOE  L.  BARROW 
Attorney,  Department  of  Justice 
/s/  SAMUEL  K.  ABRAMS 
'  SAMUEL  K.  ABRAMS 

Attorney,  Department  of  Justice 

A  True  Copy 

Test:  Harry  M.  Hull,  Clerk, 

By  W.  0.  Flanagan  Deputy  Clerk. 

Verification 

CITY  OF  WASHINGTON 
DISTRICT  OF  COLUMBIA  ss‘ 

H.  G.  MORISON,  Assistant  Attorney  General,  United 
States  of  America,  being  first  duly  sworn,  says  that  he  has 
read  the  foregoing  complaint  of  the  United  States  of 
America  and  knows  the  contents  thereof  and  that  the  same 
is  true  of  his  own  knowledge  except  as  to  the  matters  which 
are  therein  stated  to  be  on  information  and  belief  and  as 
to  those  matters  he  believes  them  to  he  true. 

/s/  H.  G.  MORISON 

Subscribed  and  sworn  to  before  me  this  10th  day  of  May, 
1948. 

(Seal) 

/s/  GLADYS  E.  McGAFFEY 

Notary  Public  in  and  for  the 
District  of  Columbia 

My  commission  expires  September  30,  1948 
Filed  May  10, 1948  Harry  M.  Hull,  Clerk. 
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EXHIBIT  “A”  * 
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14  Filed  May  10,  1948  Harry  M.  Hull  Clerk. 

EXHIBIT  “B” 

Affidavit  of  J.  M.  Johnson,  Director  of  the 
Office  of  Defense  Transportation 

UNITED  STATES  OF  AMERICA 
DISTRICT  OF  COLUMBIA 

J.  M.  Johnson  being  first  duly  sworn  on  oath  deposes  and 
says: 

He  is  a  member  of  the  Interstate  Commerce  Commission 
and  duly  appointed,  qualified  and  acting  Director  of  the 
Office  of  Defense  Transportation,  and,  as  such,  maintains 
his  office  and  official  residence  in  the  city  of  Washington, 
District  of  Columbia.  In  his  official  capacity  he  is  familiar 
with  the  domestic  transportation  facilities  and  services  of 
the  Nation  and  the  Nation’s  needs  therefor,  and,  in  par¬ 
ticular  the  needs  of  the  Nation  for  railroad  common  carrier 
service.  In  his  official  capacity  he  is  also  familiar  with 
the  effects  of  cessations  and  inadequacies  in  rail  transport 
services. 

He  is  familiar  with  the  written  strike  notice,  order  and 
instructions  issued  April  29,  1948,  at  Cleveland,  Ohio,  by 
the  Brotherhood  of  Locomotive  Engineers,  Brotherhood 
of  Locomotive  Firemen  and  Enginemen,  and  Switchmen’s 
Union  of  North  America  railroad  labor  unions,  to  its  mem¬ 
bers,  a  copy  of  which  instrument  is  attached  hereto  and  by 
this  reference  made  a  part  hereof.  Under  the  terms  of 
the  instrument  the  strike  is  to  become  effective  at  6  o’clock 

*  Exhibit  “A”  to  complaint,  which  is  the  Executive  Order  taking  over 
possession  and  control  of  the  railroads,  is  the  same  as  Plaintiff’s  Exhibit 
9,  and  appears  on  page  266. 
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a.m.,  May  11,  1948,  on  the  lines  of  the  railroads  listed  in 
Appendix  A  included  in  said  instrument. 

The  railroads  listed  in  said  instrument  constitute  vir¬ 
tually  all  of  the  principal  railroads  which  now  provide 
common  carrier  freight  and  passenger  service,  in- 

15  eluding  express  and  United  States  mail,  within  the 
continental  United  States.  For  continued  operation 

these  railroads  are  dependent  upon  the  services  of  qualified 
and  experienced  locomotive  engineers,  firemen,  and  en- 
ginemen.  With  the  exception  of  a  relatively  few  super¬ 
visory  employees,  these  railroads  do  not  have  in  their 
employ,  outside  of  the  members  of  the  aforesaid  labor 
unions,  personnel  qualified  to  operate  their  trains,  nor  can 
they  during  the  period  of  any  strike  called  by  the  said 
labor  unions  obtain  the  services  of  qualified  locomotive 
engineers,  firemen,  and  enginemen.  The  volume  of  rail 
transportation  service  that  can  be  provided  by  these  rail¬ 
roads  through  the  use  of  supervisory  employees,  as  com¬ 
pared  with  the  volume  of  rail  transportation  service  they 
normally  provide  with  the  use  of  the  members  of  the 
aforesaid  labor  unions,  is  estimated  at  less  than  one-half 
of  one  per  cent.  In  the  event  the  strike  takes  place,  as 
scheduled,  rail  transportation  in  the  United  States  will 
virtually  cease  on  all  of  the  railroads  listed  in  said  Appen¬ 
dix  A.  The  transportation  activities  of  the  railroads  of 
the  United  States  which  are  not  covered  by  the  said  strike 
notice,  order  and  instructions  are  so  correlated  with,  and 
dependent  for  traffic  interchange  and  equipment  upon,  the 
rail  transportation  provided  by  those  railroads  subject  to 
the  strike  notice  that  cessation  of  rail  service  on  the  lines 
of  the  latter  will  result  in  a  virtual  stoppage  of  rail  service 
on  the  railroads  not  subject  to  the  strike  notice. 

At  the  present  time  the  rail  carriers  of  the  United  States 
are  engaged  in  transporting  daily  over  their  lines  an 
average  of  approximately  2,500,000  passengers.  The 

16  average  daily  carloadings  of  revenue  freight  (based 
on  a  six  day  loading  week)  approximate  148,600 
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carloads  of  all  types  of  freight.  Distributed  among  the 
various  classes  of  freight  handled,  the  average  daily  car- 
loadings  are  as  follows : 

Grain  and  grain  products  6,390,  livestock  2,526,  coal 
34,031,  coke  2,229,  forest  products  7,430,  ore  13,375,  less- 
than-carload  (merchandise)  18,576,  and  miscellaneous  (in¬ 
cluding  petroleum  and  petroleum  products)  64,049. 

The  entire  economy  of  the  United  States  is  geared  to 
transportation.  Without  means  of  transportation  raw  ma¬ 
terials  cannot  move  to  mills,  refineries,  or  manufacturing 
and  processing  plants,  and  without  means  of  transporta¬ 
tion  the  products  of  the  mills,  refineries,  and  manufacturing 
and  processing  plants  cannot  move  to  consumers.  In  other 
words,  this  Nation  can  only  produce  and  only  consume 
that  which  its  transport  system  is  capable  of  moving. 

The  railroads  of  the  United  States  constitute  the  most 
important  segment  of  the  Nation’s  transport  system.  They 
handle  approximately  70  per  cent  of  the  intercity  commer¬ 
cial  freight  and  about  72  per  cent  of  all  commercial  intercity 
passenger  traffic  handled  by  all  agencies  of  transport  in  the 
United  States.  Moreover,  other  forms  of  public  transpor¬ 
tation — air,  highway,  and  water — are  primarily  dependent 
upon  railroad  transportation  for  the  fuel  used  in  perform¬ 
ing  their  services. 

The  effect  of  the  strike  of  the  above-mentioned  labor 
unions,  if  it  takes  place,  will  be  immediate,  far-reaching  and 
catastrophic.  It  will  paralyze  the  Nation’s  economy  and 
will  inflict  upon  the  people  of  this  country  and  its  industries 
irreparable  damage  and  injury.  The  situation  is  particu¬ 
larly  acute  at  this  time  because  of  the  cessation 
17  which  occurred  in  the  production  of  bituminous  coal 
during  the  months  of  March  and  April  1948.  This 
cessation  prevented  industries  and  persons  from  stockpiling 
coal  and  other  critical  materials  and  has  resulted  in  inven¬ 
tories  and  reserves  being  reduced  to  abnormally  low  levels. 

It  will  not  be  possible  for  forms  of  transport,  other  than 
rail,  to  adequately  serve  the  public  need  and  welfare  during 
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the  period  of  the  rail  strike.  There  will  be  shortages  at 
various  points  and  in  various  areas  of  foodstuffs,  medical 
supplies,  and  other  items  essential  to  the  preservation  of 
public  health,  safety  and  welfare.  The  Office  of  Defense 
Transportation  is  making  an  effort  to  mobilize  all  other 
available  means  of  transport  for  the  emergency.  Its 
powers  and  authority  are  such  at  the  present  time  that  this 
mobilization  will  depend  for  its  success  upon  the  voluntary 
cooperation  of  the  carriers,  shippers  and  interested  agen¬ 
cies.  It  is  expected  that  this  voluntary  cooperation  will  be 
forthcoming  but  even  so  there  are  not  enough  transport 
facilities  available  to  fully  protect  the  essential  needs  of 
the  Nation  in  the  event  of  a  cessation  of  railroad  trans¬ 
portation. 

s/  J.  M.  Johnson 

Subscribed  and  sworn  to  before  me  this  10th  day  of  May 
1948. 

s/  Lillian  L.  Cooley 
Notary  Public 

My  commission  expires  Jan.  31, 1950. 

28  Filed  May  10, 1948  Harry  M.  Hull,  Clerk. 

The  written  strike  notice,  order  and  instructions  issued  April  29,  1948 
incorporated  in  this  Exhibit  “B”  to  complaint  is  the  same  as  Plaintiff’s 
Exhibit  #11  and  appears  at  page  275. 


EXHIBIT  “C” 


Affidavit  of  J.  M.  Donaldson,  Postmaster  General  of  the 

United  States. 


UNITED  STATES  OF  AMERICA 
DISTRICT  OF  COLUMBIA 

J.  M.  Donaldson,  being  first  duly  sworn  upon  oath 
deposes  and  says: 

He  is  Postmaster  General  of  the  United  States,  and  is 
charged  by  law  with  superintending  generally  the  business 
of  the  Post  Office  Department  and  executing  all  laws  rela¬ 
tive  to  the  postal  service.  In  his  official  capacity  he  knows 
the  functions  of  the  railroads  of  the  nation  in  the  carriage 
of  the  mails. 
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The  railroads  are  post  roads,  and  are  vital  to  mail  serv¬ 
ice.  There  are  516  railroad  mail  routes.  During  1947  of 
the  more  than  8,400,000,000  pounds  of  nonlocal  mail  han¬ 
dled,  the  railroads  carried  more  than  90  per  cent,  the 
average  haul  being  544  miles. 

The  business  and  commercial  life  of  the  country  depends 
upon  daily  mail  service,  which  in  turn  is  dependent  upon 
rail  transportation.  Many  remote  communities  look  to 
mail  service  not  only  for  communication  in  social  and 
financial  affairs  but  for  food  and  other  necessities. 

A  railroad  strike  would  mean  the  disruption  of  90  per 
cent  of  the  nonlocal  mails.  If  rail  transport  stops, 

29  the  Post  Office  Department  would  be  compelled  to 
suspend  the  postal  activities  now  supplied  by  rail 

transport,  except  for  such  extremely  limited  air  and  truck 
service  as  can  be  arranged — primarily  for  first  class  mail. 

(Signed)  J.  M.  Donaldson 
J.  M.  Donaldson 

Postmaster  General 

Subscribed  and  sworn  to  before  me  this  10th  day  of  May, 
1948. 

(Signed)  C.  E.  Warren 
Notary  Public 
Washington,  D.  C. 

(SEAL) 

My  commission  expires:  Aug.  22,  1950 

30  Filed  May  10, 1948  Harry  M.  Hull,  Clerk. 

EXHIBIT  “D” 

Affidavit 

CITY  OF  WASHINGTON  ^ 

DISTRICT  OF  COLUMBIA 
Robert  F.  Cole,  being  first  duly  sworn,  deposes  and  says : 
1.  I  am  the  Executive  Secretary  of  the  National  Mediae 
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tion  Board  and,  as  a  part  of  my  official  duties,  have  custody 
of  the  Board’s  files  and  records.  I  have  examined  the 
Board’s  files  and  records  relative  to  the  labor  dispute 
between  the  railroads  represented  by  the  Eastern,  South¬ 
eastern  and  Western  Carrier’s  Conference  Committees  and 
certain  of  their  employees  represented  by  the  Brotherhood 
of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Fire¬ 
men  and  Enginemen,  and  the  Switchmen’s  Union  of  North 
America,  labor  organizations,  and  find  that  such  files  and 
records  contain  the  following  information  relative  to  the 
said  dispute. 

2.  On  January  23,  1948,  the  National  Mediation  Board 
advised  the  President  of  the  United  States  that  in  its 
judgment  there  existed  a  situation  such  as  is  described  in 
Section  10  of  the  Railway  Labor  Act,  as  amended,  in 
respect  of  the  dispute  referred  to  in  Paragraph  1  above, 
that  the  said  dispute  threatens  to  interrupt  interstate  com¬ 
merce  to  a  degree  which  would  deprive  the  country  of 
essential  transportation  service,  and  that  a  strike  date  had 
been  set  by  the  labor  organizations  for  6 :00  A.  M.,  Febru¬ 
ary  1,  1948.  A  copy  of  the  Board’s  letter  so  advising  the 
President  is  annexed  hereto  as  Appendix  “A”. 

31  3.  On  January  27,  1948,  the  President,  pursuant 

to  Section  10  of  the  Railway  Labor  Act,  issued 
Executive  Order  No.  9929  creating  an  Emergency  Board 
to  investigate  the  above-mentioned  dispute,  and  on  January 
30,  1948,  appointed  Wm.  M.  Leiserson,  Chairman,  and 
George  E.  Bushnell  and  W.  Willard  Wirtz,  Members  of  the 
Board.  A  copy  of  Executive  Order  No.  9929  is  annexed 
hereto  as  Appendix  “B”. 

4.  Public  hearings  were  duly  held  by  the  Board  from 
February  2,  1948  to  March  10,  1948,  inclusive,  Sundays 
excepted. 

5.  Executive  Order  No.  9929  provided  that  the  Board 
should  report  its  findings  to  the  President  within  thirty 
days  from  the  date  of  the  Executive  Order.  On  February 
21,  1948,  the  parties  to  the  dispute  entered  a  stipulation 
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agreeing  to  extend  until  March  27,  1948,  the  date  on  or 
before  which  the  Board  should  submit  its  report  and  rec¬ 
ommendations  to  the  President.  The  extension  of  time  was 
approved  by  the  President  on  February  26, 1948. 

6.  After  the  close  of  the  hearings  on  March  10,  1948, 
conferences  were  held  by  the  Emergency  Board  with  rep¬ 
resentatives  of  the  parties  for  the  purpose  of  securing  a 
settlement  of  all  or  part  of  the  issues  in  dispute  by  mutual 
agreement,  but  no  agreement  on  any  of  the  issues  was 
reached. 

7.  On  March  27,  1948,  the  Board  transmitted  its  report 
on  its  investigation  of  the  issues  in  the  dispute,  together 
with  its  recommendations  as  to  the  issues,  to  the  President 
and  on  the  same  date  the  report  was  made  public.  The 
Board’s  Report  is  annexed  hereto  as  Appendix  “C”. 

8.  On  March  29,  1948,  the  carriers  involved  in  the  dis¬ 
pute  advised  the  President  that  they  were  willing  to 

32  make  effective  the  recommendations  made  by  the 
Board  in  its  report.  A  copy  of  the  carriers’  tele¬ 
gram  confirming  this  advice  to  the  President  is  annexed 
hereto  as  Appendix  “D”. 

9.  On  April  6,  1948,  the  labor  organizations  involved 
advised  the  carriers  that  they  had  declined  to  accept  the 
recommendations  of  the  Emergency  Board  but  at  the  same 
time  requested  a  conference  with  the  carriers  to  be  held 
on  April  14, 1948,  for  the  purpose  of  discussing  the  matters 
considered  in  the  Board’s  report. 

10.  From  April  14th  to  April  27,  1948,  joint  sessions 
by  the  carriers  and  labor  organizations  were  held  but  no 
agreement  was  reached. 

11.  Section  10  of  the  Railway  Labor  Act  provides  that 
“After  the  creation  of  such  Board,  and  for  thirty  days 
after  such  Board  has  made  its  report  to  the  President,  no 
change,  except  by  agreement,  shall  be  made  by  the  parties 
to  the  controversy  in  the  conditions  out  of  which  the  dispute 
arose.”  Since  the  Board’s  report  was  made  on  March  27, 
1948,  the  “cooling-off”  period  provided  in  Section  10  ex- 
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pired  as  of  April  27, 1948.  On  April  28, 1948,  the  National 
Mediation  Board,  pursuant  to  Section  5  of  the  Railway 
Labor  Act,  advised  the  parties  to  the  dispute  that  it  desired 
to  discuss  the  situation  further  with  a  view  to  arriving  at 
a  settlement  of  the  issues. 

12.  Mediation  Board  proceedings  commenced  in  Chi¬ 
cago,  Illinois,  on  April  29,  1948  and  were  terminated  on 
May  4,  1948,  but  no  agreement  by  the  parties  wns  reached. 
On  April  30,  1948,  during  the  above  mediation 

33  proceedings,  the  labor  organizations  involved  noti¬ 
fied  the  carriers  in  writing  that  all  employees  repre¬ 
sented  by  them  would  withdraw  from  the  service  of  the 
carriers  at  6 :00  A.  M.,  May  11, 1948,  unless  the  issues  in  the 
dispute  were  settled  prior  thereto. 

Robert  F.  Cole 

Subscribed  and  sworn  to  before  me  this  10  day  of  May, 
1948. 

E.  A.  Treacy 

Notary  Public 
(SEAL) 

My  commission  expires  on  August  14, 1949. 

34  Filed  May  10,  1948  Harry  M.  Hull,  Clerk. 

APPENDIX  “A” 

NATIONAL  MEDIATION  BOARD 
Washington  25,  D.  C. 

Dear  Mr.  President: 

In  the  judgment  of  the  National  Mediation  Board  a 
situation  exists  such  as  is  described  in  the  Railway  Labor 
Act,  amended,  Section  10,  in  respect  of  a  dispute  between 
the  Akron,  Canton  &  Youngstown  Railroad  Company  and 
other  carriers,  and  certain  of  their  employees  represented 
by  the  Brotherhood  of  Locomotive  Engineers,  the  Brother¬ 
hood  of  Locomotive  Firemen  and  Enginemen  and  the 
Switchmen’s  Union  of  North  America. 
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The  situation  appears  to  our  Board  as  being  extremely 
critical  in  that  the  dispute  in  question  threatens  to  inter¬ 
rupt  interstate  commerce  to  a  degree  such  as  to  deprive 
the  country  of  essential  transportation  service. 

The  strike  date  has  been  set  for  6:00  A.  M.,  Sunday, 
February  1,  1948. 

We  are  sending  you  herewith  as  a  matter  of  helpfulness 
a  draft  of  an  executive  order  referring  to  the  above 
described  situation. 

Respectfully, 

Frank  P.  Douglass,  Chairman 
National  Mediation  Board 

The  President 
The  White  House 

35  Filed  May  10, 1948  Harry  M.  Hull,  Clerk. 

APPENDIX  “B” * 


Filed  May  10,  1948  Harry  M.  Hull,  Clerk. 

APPENDIX  "G”  •• 


138  Filed  May  10, 1948  Harry  M.  Hull,  Clerk. 

APPENDIX  D 

CHICAGO  ILL  MAR  29  429P 
FRANK  P  DOUGLASS,  CHAIRMAN  NATIONAL  ME' 
DIATION  BOARD 

FEDERAL  WORKS  BLDG  18  AND  F  STS 
WE  HAVE  JUST  WIRED  THE  PRESIDENT  THAT 
THE  CARRIERS  REPRESENTED  BY  THE  EAST¬ 
ERN,  WESTERN  AND  SOUTHEASTERN  CARRIERS’ 
CONFERENCE  COMMITTEES  ARE  WILLING  TO 
MAKE  EFFECTIVE  THE  RECOMMENDATIONS 
MADE  BY  THIS  EMERGENCY  BOARD  IN  ITS  RE- 


*  Appendix  “B”  to  this  Exhibit  is  the  same  as  Plaintiff's  Exhibit 
#3  and  appears  at  Page  251. 

**  Appendix  “C”  to  this  Exhibit  is  the  same  as  Plaintiff’s  Exhibit  #4 
and  appears  at  Page  337. 
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POET  OF  MAECH  27,  1948.  WE  HAVE  ALSO  SENT 
THE  FOLLOWING  TELEGEAM  TO  REPRESENTA- 
TIVES  OF  THE  BEOTHEEHOOD  OF  LOCOMOTIVE 
ENGINEEES,  BEOTHEEHOOD  OF  LOCOMOTIVE 
FIEEMEN  AND  ENGINEMEN  AND  SWITCHMEN’S 
UNION  OF  NOETH  AMEEICA  QUOTE  THE  CAE- 
EIEES’  CONFEEENCE  COMMITTEES  AEE  EEADY 
TO  MEET  YOUE  COMMITTEES  HEEE  AT  YOUE 
CONVENIENCE  FOE  THE  PUEPOSE  OF  MAKING 
EFFECTIVE  THE  EE  COMMENDATIONS  ON  WAGES 
AND  EULES  MADE  BY  THE  PRESIDENT'S  EMEE- 
GENCY  BOARD  IN  ITS  EEPOET  OF  MAECH  27TH. 
WILL  YOU  PLEASE  ADVISE  END  QUOTE 
H  A  ENOCHS  CHAIRMAN  EASTERN  CARRIERS 
CONFERENCE  COMMITTEE 
D  P  LOOMIS  CHAIRMAN  WESTERN  CAREIERS 
CONFERENCE  COMMITTEE 
C  D  MACKAY  CHAIRMAN  SOUTHEASTERN  CAR¬ 
RIERS  CONFERENCE  COMMITTEE 

851A  MAR  30 

139  Summons  in  a  Civil  Action  D.  C.  Form  No.  45  Eev. 


District  Court  of  the  United  States 
for  the 

District  of  Columbia 
CIVIL  DIVISION 

Civil  Action  File  No.  1936-48 
UNITED  STATES  OF  AMERICA 
Plaintiff 
v. 

1.  BROTHERHOOD  OF  LOCOMOTIVE  ENGINEERS 

2.  BROTHERHOOD  OF  LOCOMOTIVE  FIREMEN  AND 

ENGINEMEN 

3.  SWITCHMEN’S  UNION  OF  NORTH  AMERICA 

Defendants 

SUMMONS 
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To  the  above  named  Defendant:  SWITCHMEN’S  UNION 
OF  NORTH  AMERICA 

You  are  hereby  summoned  and  required  to  serve  upon 
TOM  C.  CLARK ,  ATTORNEY  GENERAL  OF  THE 
UNITED  STATES  plaintiff’s  attorney,  whose  address 
Department  of  Justice,  Wash.,  D.  C.  an  answer  to  the 
complaint  which  is  herewith  served  upon  you,  within  20 
days  after  service  of  this  summons  upon  you,  exclusive  of 
the  day  of  service.  If  you  fail  to  do  so,  judgment  by 
default  will  be  taken  against  you  for  the  relief  demanded 
in  the  complaint. 

HARRY  M.  HULL 
Clerk  of  Court. 

By  /s/  Paul  A.  Roser 
Deputy  Clerk. 

[Seal  of  Court] 

Date:  May  10,  1948 

Note. — This  summons  is  issued  pursuant  to  Rule  4  of 
the  Federal  Rules  of  Civil  Procedure. 

140  RETURN  ON  SERVICE  OF  WRIT 

I  hereby  certify  and  return,  that  on  the  10th  day 
of  May  19 48,  I  received  the  within  summons,  Affidavit  of 
Secretary  of  Army.  Temporary  Restraining  Order  and 
Verified  Petition  of  the  United  States  that  at  11:15  P.  M. 
on  May  10th  1948  I  personally  served  at  62  Linden  Ave. 
Kenmore,  N.  Y.,  John  M.  Perry,  International  Secretary 
and  Treasurer  of  the  Switchmen’s  Union  of  North  America . 

Marshal’s  Fees 

Travel  _  $ 1.60 

Service _  4.00 


5.60 

/s/  F.  C.  BLACKFORD 

United  States  Marshal. 
By  /s/  JULIUS  GOETTELMAN 
JR. 

Deputy  United  States 
Marshal. 
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Subscribed  and  sworn  to  before  me,  a  this 

cLiy  of  19  . 

[seal]  _ 

Note. — Affidavit  required  only  if  service  is  made  by  a 
person  other  than  a  United  States  Marshal  or  his  deputy. 

No _ 

District  Court  of  the  United  States 

_ District  of _ 

v. 

SUMMONS  IN  CIVIL  ACTION 
Returnable  not  later  than  days  after  service. 


Attorney  for  Plaintiff. 

141  Summons  in  a  Civil  Action  D.  C.  Form  No.  45  Rev. 
District  Court  of  the  United  States 
for  the 

District  of  Columbia 
CIVIL  DIVISION 

Civil  Action  File  No.  1936-48 
UNITED  STATES  OF  AMERICA 
Plaintiff 
v. 

1.  BROTHERHOOD  OF  LOCOMOTIVE  ENGINEERS 

2.  BROTHERHOOD  OF  LOCOMOTIVE  FIREMEN  AND 

ENGINEMEN 

3.  SWITCHMEN'S  UNION  OF  NORTH  AMERICA 

Defendants 

SUMMONS 

To  the  above  named  Defendant: 

You  are  hereby  summoned  and  required  to  serve  upon 
TOM  C.  CLARK ,  ATTORNEY  GENERAL  OF  THE 
UNITED  STATES  plaintiffs  attorney,  whose  address 
Department  of  Justice,  Wash.,  D.  C.  an  answer  to  the 
complaint  which  is  herewith  served  upon  you,  within  20 
days  after  service  of  this  summons  upon  you,  exclusive  of 
the  day  of  service.  If  you  fail  to  do  so,  judgment  by 
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default  will  be  taken  against  you  for  the  relief  demanded 
in  the  complaint. 

HARRY  M.  HULL 
Clerk  of  Court. 

By  /s/  Paul  A.  Roser 
Deputy  Clerk. 

[Seal  of  Court] 

Date:  May  10,  1948 

Note. — This  summons  is  issued  pursuant  to  Rule  4  of 
the  Federal  Rules  of  Civil  Procedure. 

142  RETURN  ON  SERVICE  OF  WRIT 

I  hereby  certify  and  return,  that  on  the  10th  day 
of  May  1945, 1  received  the  within  summons  and  complaint 
and  served  a  copy  of  said  summons  and  of  the  complaint 
by  delivering  a  copy  of  said  summons  a/nd  complaint  to  the 
within  named,  defendants 

1.  Brotherhood  of  Locomotive  Engineers  by  PERSON¬ 
ALLY  serving  A.  Johnston,  Grand  Chief  Engineer, 
5/10/48,  and  J.  T.  Corbett  Legislative  Representative 
5/11/48 

2.  Brotherhood  of  Locomotive  Firemen  and  Enginemen 
by  PERSONALLY  serving  D.  B.  Robertson,  Presi¬ 
dent,  and  Jonas  A.  McBride,  Natl.  Legislative  Repre¬ 
sentative  5/10/48 

3.  Switchmen’s  Union  of  North  America  by  PERSON¬ 
ALLY  serving  A .  J.  Glover,  President.  5/10/48 

Marshal’s  Fees 

Travel  _  $ _ 

Service _  5.00 


/s/  W.  BRUCE  MATTHEWS 
United  States  Marshal. 
By  /s/  E.  B.  HAMMOND 

Deputy  United  States 
Marshal. 
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Subscribed  and  sworn  to  before  me,  a  this 
day  of  19  . 

[seal]  . . . 

Note. — Affidavit  required  only  if  service  is  made  by  a 
person  other  than  a  United  States  Marshal  or  his  deputy. 

No _ 

District  Court  of  the  United  States 

_ District  of _ 

v. 

SUMMONS  IN  CIVIL  ACTION 
Returnable  not  later  than  days  after  service. 


Attorney  for  Plaintiff. 

•  •  •  • 

143  Filed  May  10, 1948  Harry  M.  Hull,  Clerk. 

Temporary  Restraining  Order  Against  Defendants 

This  action  came  on  to  be  heard  on  the  verified  complaint 
of  the  United  States  of  America  and  the  affidavits  of  J.  M. 
Donaldson,  Postmaster  General  of  the  United  States;  J. 
M.  Johnson,  Director  of  the  Office  of  Defense  Transporta¬ 
tion;  and  Robert  F.  Cole,  Executive  Secretary  of  the 
National  Mediation  Board,  and  upon  the  plaintiff’s  appli¬ 
cation  for  a  temporary  restraining  order  against  the  de¬ 
fendants,  and  each  of  them;  and  it  appearing  to  the  Court 
that  there  is  now  threatened  by  the  defendants  herein, 
Brotherhood  of  Locomotive  Engineers,  Brotherhood  of 
Locomotive  Firemen  and  Enginemen,  and  Switchmen’s 
Union  of  North  America,  a  strike  in  the  transportation  by 
railroad  system  of  the  United  States ;  and  that  such  a  strike, 
if  permitted  to  occur,  will  deprive  the  country  of  essential 
transportation  service,  will  greatly  obstruct  the  flow  of 
interstate  commerce  and  the  transmission  of  the  mails  of 
the  United  States  over  the  affected  railway  system,  will 
imperil  the  national  health  and  safety,  will  interfere  with 
and  obstruct  the  effective  performance  and  discharge  of 
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vital  and  necessary  Governmental  functions  and  will  frus¬ 
trate  the  powers  conferred  by  the  Constitution  and 
144  by  Acts  of  Congress  upon  the  Executive  branch  of 
the  Government,  and  will  cause  the  United  States 
of  America  to  suffer  irreparable  injury  for  which  it  has 
no  adequate  remedy  at  law. 

NOW,  THEREFORE,  IT  IS  BY  THE  COURT  this 
10th  day  of  May,  1948, 

ORDERED  that  the  defendants,  and  each  of  them,  and 
their  officers,  agents,  servants  and  employees,  and  all 
persons  in  active  concert  or  participation  with  them,  be 
and  they  are  hereby  restrained  pending  further  order  of 
this  Court  from  in  any  manner  encouraging,  ordering, 
engaging  in,  or  taking  any  part  in  a  threatened  strike  in 
the  transportation  by  railroad  system  of  the  United  States, 
or  from  in  any  manner  interfering  with  or  affecting  the 
orderly  continuance  of  work  in  the  said  railway  system, 
and  from  taking  any  action  which  would  interfere  with 
this  Court’s  jurisdiction  in  the  premises; 

AND  IT  IS  FURTHER  ORDERED  that  the  defendants, 
and  each  of  them,  and  their  officers,  agents,  servants  and 
employees,  and  all  persons  in  active  concert  or  participa¬ 
tion  with  them,  be  and  they  are  hereby  restrained  pending 
further  order  of  this  Court  from  in  any  manner  permitting 
or  allowing  to  remain  outstanding  the  notice  and  statement 
issued  on  or  about  April  29,  1948,  by  D.  B.  Robertson, 
President,  Brotherhood  of  Locomotive  Firemen  and  En- 
ginemen ;  A.  Johnston,  Grand  Chief  Engineer,  Brotherhood 
of  Locomotive  Engineers  and  A.  J.  Glover,  President, 
Switchmen’s  Union  of  North  America,  which  notice  or 
statement  in  effect  called  a  strike  of  the  said  defendant 
Unions  in  the  transportation  by  railroad  system  of  the 
United  States  and  the  said  defendants  are  further  ordered 
and  directed  to  withdraw  forthwith  the  said  notice  and 
statement  herein  described. 

AND  IT  IS  FURTBDER  ORDERED  that  this  restraining 
order  shall  expire  at  7 :45  P.  M.  o’clock  on  May  19th,  1948, 
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unless  before  such  time  the  order  for  good  cause  shown  is 
extended,  or  unless  the  defendants  consent  that  it  may  be 
extended  for  a  longer  period; 

145  AND  IT  IS  FURTHER  ORDERED  that  plain- 
tiff’s  motion  for  preliminary  injunction  be  set  down 
for  hearing  on  May  19th  1948,  at  10  o’clock  a.  m. 

/s/  T.  Alan  Goldsborough 
Justice 


146  Return  on  Service  of  Writ 

UNITED  STATES  OF  AMERICA, 

WESTERN  DISTRICT  OF  NEW  YORK  ss: 

I  hereby  certify  and  return  that  I  served  the  annexed 
Summons,  temporary  restraining  order  against  defendants, 
Complaint  for  injunctive  relief,  Affidavit,  Executive  Order 
for  Possession,  Control  &  Operation  of  Certain  Railroads, 
Affidavit  of  J.  M.  Johnson,  Affidavit  of  J.  M.  Donaldson, 
Affidavit,  Nat’l  Mediation  Board,  Executive  Order  &  Re¬ 
port  to  the  President  by  the  Emergency  Board  on  the 
therein-named  SWITCHMEN’S  UNION  OF  NORTH 
AMERICA  by  handing  to  and  leaving  a  true  and  correct 
copy  thereof  with  JOHN  M.  PERRY,  International  Sec¬ 
retary  &  Treasurer  of  the  Switchmen’s  Union  of  North 
America  personally  at  62  Linden  Ave.,  Kenmore,  NY  in 
said  District  on  the  10th  day  of  May,  1948 

/s/  F.  C.  BLACKFORD 
U.  S.  Marshal 

By  /s/  JULIUS  GOETTELMAN  JR 
Deputy 

Travel  $1.60 
Service  4.00 


$5.60 

U.  S.  v.  Brotherhood  of  Loco.  En.  et  al. 
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147  To  be  filed  7 :45  p.  m.  May  10th,  1948 

C.  A.  1936-48  ' 

/s/  T.  ALAN  GOLDSBOROUGH 
Justice 

Affidavit 

CITY  OF  WASHINGTON  ™ 

DISTRICT  OF  COLUMBIA  b 

Kenneth  C.  Royall,  being  duly  sworn,  deposes  and  says : 

1.  That  he  is  the  Secretary  of  the  Army. 

2.  That  on  the  10th  day  of  May,  1948,  under  Executive 
Order  No.  9957  issued  by  the  President  of  the  United 
States,  he  was  directed  on  behalf  of  the  President  to  take 
and  assume  possession,  control,  and  operation  of  the  trans¬ 
portation  systems  owned  or  operated  by  the  railroad  car¬ 
riers  set  out  in  the  Exhibit  attached  to  said  Executive 
Order. 

3.  That  at  6  o’clock  p.  m.  on  the  10th  day  of  May,  1948, 
after  the  issuance  of  the  said  Executive  Order,  the  affiant 
held  a  conference  with  A.  Johnston,  Grand  Chief  of  Bro¬ 
therhood  of  Locomotive  Engineers,  D.  B.  Robertson,  Pres¬ 
ident,  Brotherhood  of  Locomotive  Firemen  and  Enginemen, 
and  A.  J.  Glover,  President,  Switchmen’s  Union  of  North 
America,  and  requested  in  each  instance  that  the  employees 
of  their  respective  unions  continue  to  perform  labor  for 
the  carriers  above  referred  to,  and  requested  that  the 
strike  which  was  set  for  6  o’clock  a.  m.  on  the  11th  day  of 
May,  1948,  be  called  off  and  cancelled. 

4.  That  at  the  conclusion  of  said  conference  the  affiant 
specifically  inquired  of  Messrs.  Johnston,  Robertson  and 
Glover  whether  the  members  of  their  organizations  would 

continue  to  work  after  6  o’clock  a.  m.  on  the  11th 

148  day  of  May,  1948,  and  whether  the  strike  which  had 
been  called  for  that  hour  would  be  cancelled  and 

called  off. 

5.  That  in  reply  the  affiant  was  informed  by  each  of  the 
said  Messrs.  Johnston,  Robertson  and  Glover  that  he 
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neither  could  nor  would  call  off  or  cancel  the  strike  and 
that  he  would  not  instruct  or  recommend  that  the  members 
of  his  union  continue  to  perform  labor  for  the  various 
carriers  above  referred  to  after  6  o’clock  a.  m.  on  the  11th 
day  of  May,  1948. 

/s/  Kenneth  C.  Royall 

Subscribed  and  sworn  to  before  me  this  10th  day  of  May, 
1948. 

/s/  Gladys  E.  McGaffey 
Notary  Public 

My  commission  expires  Sept.  30,  1948 
SEAL 

A  TRUE  COPY 

TEST :  HARRY  M.  HULL,  Clerk, 
By  W.  0.  Flanagan  Deputy  Clerk. 

•  •  •  • 

149  Filed  May  18, 1948  Harry  M.  Hull,  Clerk. 

Motion  for  Extension  of  Temporary  Restrain¬ 
ing  Order  and  Postponement  of  Hearing  for 
Preliminary  Injunction 

Now  comes  the  plaintiff,  United  States  of  America,  and 
respectfully  moves  the  Court  for  an  order  extending  the 
temporary  restraining  order  in  this  cause  heretofore  issued 
at  7 :45  p.  m.  on  the  10th  day  of  May,  1948,  for  an  additional 
ten  days,  from  7 :45  p.  m.  May  19, 1948,  to  7 :45  p.  m.  May 
29,  1948. 

In  support  of  such  motion,  plaintiff  annexes  hereto  as 
Exhibit  “A”  and  expressly  makes  a  part  hereof  a  copy 
of  the  letter  written  by  A.  Johnston,  Grand  Chief  Engineer, 
Brotherhood  of  Locomotive  Engineers;  D.  B.  Robertson, 
President,  Brotherhood  of  Locomotive  Firemen  and  En- 
ginemen;  and  A.  J.  Glover,  President,  Switchmen’s  Union 
of  North  America,  to  Honorable  John  R.  Steelman,  dated 
May  17,  1948,  at  Washington,  D.  C. 
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As  set  forth  in  the  above-described  letter,  plaintiff  alleges 
that  negotiations  have  been  proceeding  since  May  18, 1948, 
for  the  purpose  of  settling  the  unresolved  labor  dispute 
between  representatives  of  defendant  Unions  and  repre¬ 
sentatives  of  carriers  by  railroad  from  whom  the  United 
States  took  possession,  control  and  operation  of  certain 
railroads  under  Executive  Order  No.  9957.  In  view 
150  of  the  pendency  of  such  negotiations,  plaintiff  alleges 
that  the  interests  of  justice  will  best  be  served  by 
extending  the  temporary  restraining  order  as  above  re¬ 
quested  and  by  postponing  until  on  or  about  May  28,  1948, 
hearing  on  plaintiff’s  motion  for  a  preliminary  injunction 
now  set  for  10:00  o’clock  a.  m.  May  19,  1948. 

Dated  this  18th  day  of  May,  1948. 

TOM  C.  CLARK 
Attorney  General 
By  H.  G.  MORISON 
H.  G.  MORISON 
Assistant  Attorney  General 
JOSEPH  M.  FRIEDMAN 
JOSEPH  M.  FRIEDMAN 
Special  Assistant  to  the 
Attorney  General 
ROSCOE  L.  BARROW 
ROSCOE  L.  BARROW 
Attorney,  Department  of 
Justice 

SAMUEL  K.  ABRAMS 
SAMUEL  K.  ABRAMS 
Attorney,  Department  of 
Justice 
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151  Filed  May  18, 1948  Harry  M.  Hnll,  Clerk. 

EXHIBIT  “A” 

WASHINGTON,  D.  C. 

May  17, 1948 

Honorable  John  R.  Steelman 
The  Assistant  to  the  President 
The  White  House 
Washington,  D.  C. 

Dear  Mr.  Steelman: 

Pursuant  to  your  telephone  request  of  us  this  morning, 
we  will  meet  with  representatives  of  the  carriers  tomorrow 
in  an  effort  to  settle  the  dispute  which  lead  to  our  call  of 
a  strike,  government  seizure  of  the  railroad  properties,  and 
the  suit  for  an  injunction  recently  filed  by  the  Attorney 
General.  It  is  our  intention  to  participate  in  these  nego¬ 
tiations  as  long  as  there  appears  to  us  to  be  any  prospect 
of  reaching  an  agreement. 

As  you  are  aware,  the  strike  call  was  cancelled  immedi¬ 
ately  following  the  issuance  of  the  temporary  restraining 
order  obtained  by  the  Attorney  General  at  about  eight 
o’clock  on  May  10,  1948,  without  notice  to  us  or  hearing 
thereon.  According  to  our  information,  there  were  no 
material  interruptions  of  service  and  employees  repre¬ 
sented  by  our  organization  have  been  reporting  for  work 
in  the  normal  fashion  ever  since. 

Proceedings  having  to  do  with  a  preliminary  injunction 
are  scheduled  for  Wednesday  morning — in  what  may  be 
the  very  midst  of  settlement  discussions.  We  do  not  think 
we  should  be  required  to  litigate — nor  do  we  perceive  any 
necessity  for  litigating — at  the  same  time  we  are  negotiat¬ 
ing.  It  has  been  suggested  that  this  problem  be  eliminated 
by  our  consenting  to  an  extension  of  the  expiring  restrain¬ 
ing  order ;  such  is  not  a  satisfactory  solution  to  us. 

One  of  our  attorneys  plans  to  confer  with  the  Assistant 
Attorney  General  in  charge  of  the  litigation  tomorrow. 
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This  will  serve  to  advise  you  briefly  of  our  position  in  the 
premises  and  to  suggest  that  the  government  give  consid¬ 
eration  to  its  taking  action  to  afford  relief  from  litigation 
for  a  reasonable  period  during  which  negotiations  may  be 
progressed. 

Respectfully, 

/s/  A.  JOHNSTON 

Grand  Chief  Engineer,  B.  of  L.  E. 
/s/  D.  B.  ROBERTSON 

President,  B.  L.  F.  &  E. 

/s/  A.  J.  GLOVER 

President,  S.  U.  of  N.  A. 

•  •  •  • 

152  Filed  May  18, 1948  Harry  M.  Hull,  Clerk. 

Extension  of  Temporary  Restraining  Order 
and  Postponement  of  Hearing  for  Preliminary  Injunction 

This  cause  having  come  on  to  be  heard  on  May  19, 1948, 
on  plaintiff’s  motion  for  an  order  extending  the  temporary 
restraining  order  in  this  cause  for  an  additional  ten  days, 
from  7 :45  p.  m.  May  19,  1948,  to  7 :45  p.  m.  May  29,  1948, 
and  for  a  further  order  postponing  the  hearing  on  plain¬ 
tiff’s  motion  for  a  preliminary  injunction;  and  it  appearing 
to  the  Court  that  negotiations  are  now  being  conducted  for 
the  purpose  of  settling  the  unresolved  labor  dispute  between 
representatives  of  defendant  Unions  and  representatives 
of  carriers  by  railroad  from  whom  the  United  States  took 
possession,  control  and  operation  of  certain  railroads  under 
Executive  Order  No.  9957,  and  that  the  interests  of  justice 
will  best  be  served  by  extending  the  temporary  restraining 
order  and  by  postponing  the  hearing  on  plaintiff’s  motion 
for  a  preliminary  injunction;  and  the  Court  being  fully 
advised  in  the  premises ; 

IT  IS  BY  THE  COURT  ORDERED,  DECREED  AND 
ADJUDGED  that  for  good  cause  shown  the  temporary 
restraining  order  heretofore  issued  herein  be  extended 
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from  7 :45  p.  m.  May  19,  1948,  to  7 :45  p.  m.  May  29,  1948, 
and  that  hearing  on  plaintiff’s  motion  for  a  preliminary 
injunction  be  postponed  to  10  a.  m.  May  28th,  1948. 

/s/  T.  ALAN  GOLDSBOROUGH 
Justice 

•  •  •  • 

153  Filed  May  27, 1948  Harry  M.  Hull,  Clerk. 

Defendants’  Motions  to  Dismiss  the  Complaint 

The  defendants  move  the  Court  to  dismiss  this  action  on 
the  grounds  that : 

(1)  It  is  in  the  wrong  district  because  the  defendants 
are  not  inhabitants  of  this  district  as  more  fully  appears 
in  the  affidavits  of  Alvanley  Johnston,  D.  B.  Robertson, 
and  Arthur  J.  Glover  annexed  hereto  as  exhibits  A,  B,  and 
C,  respectively. 

(2)  This  Court  lacks  jurisdiction  over  the  subject  mat¬ 
ter  because  of  the  provisions  of  the  Norris-LaGuardia  Act 
(29  U.  S.  C.  101,  et  seq.). 

(3)  This  Court  lacks  jurisdiction,  and  there  is  no  basis 
for  equitable  relief,  because  the  provisions  of  the  Railway 
Labor  Act  (45  U.  S.  C.  151,  et  seq.)  govern  this  case  exclu¬ 
sively  and  preclude  the  issuance  of  an  injunction. 

(4)  The  complaint  fails  to  state  a  claim  against  defend¬ 
ants  upon  which  relief  can  be  granted. 

The  Court  is  respectfully  referred  to  the  Statement  of 
Points  and  Authorities  attached  hereto  in  support  of  this 
motion. 

May  27,  1948 

/s/  carl  McFarland 
carl  McFarland 
ASHLEY  SELLERS 
KENNETH  L.  KIMBLE 
1302  18th  Street,  N.  W. 
Washington  6,  D.  C. 

Counsel  for  Defendants 

•  •  •  • 
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154  Filed  May  27,  1948  Harry  M.  Hull,  Clerk. 

Affidavit  of  D.  B.  Robertson 

DISTRICT  OF  COLUMBIA:  ss. 

D.  B.  Robertson,  being  duly  sworn,  on  oath  deposes  and 
says  as  follows: 

I  am  President  of  the  Brotherhood  of  Locomotive  Fire¬ 
men  and  Enginemen  and  have  continuously  held  that  office 
since  1922. 

The  Brotherhood  of  Locomotive  Firemen  and  Engine^ 
men,  (hereinafter  referred  to  as  Brotherhood),  is  an  un¬ 
incorporated  association  having  its  principal  place  of  busi¬ 
ness  and  general  headquarters  in  Cleveland,  Ohio,  where 
the  principal  affairs  and  business  of  the  organization  have 
been  transacted  since  May  1,  1917,  pursuant  to  the  provi¬ 
sions  of  Article  1,  Sec.  5,  of  the  Brotherhood  Constitution, 
which  provisions  have  been  continuously  in  force  since 
January  1,  1917,  as  follows: 

Headquarters  Location 

“Sec.  5(a)  The  headquarters  of  the  Grand  Lodge,  in¬ 
cluding  all  departments,  shall  be  located  in  the  City  of 
Cleveland,  Ohio.,, 

The  administrative  personnel  of  the  Brotherhood  con¬ 
sists  of  a  President,  Assistant  President,  General  Secretary 
and  Treasurer,  Editor  and  Manager  of  the  Magazine,  and 
a  Board  of  Directors  of  five  members,  all  of  whom 

155  have  their  offices  in  the  Keith  Building,  Cleveland, 
where  there  is  employed  a  staff  of  Grand  Lodge 

employees  numbering  approximately  eighty-five  persons 
who  are  assigned  to  work  in  the  departments  of  the  Presi¬ 
dent,  General  Secretary  and  Treasurer,  Editor  and  Man¬ 
ager,  and  Board  of  Directors.  The  President,  Assistant 
President,  General  Secretary  and  Treasurer,  and  Editor 
and  Manager  have  resided  in  Cleveland,  Ohio,  since  election 
to  their  respective  positions;  all  of  their  time,  as  well  as 
that  of  the  employees,  during  business  hours  is  devoted  to 
the  service  of  the  Grand  Lodge. 
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By  constitutional  provision  the  Board  of  Directors  is 
required  to  meet  at  Grand  Lodge  headquarters  in  January 
and  July  of  each  year  to  hear  and  decide  such  appeals  from 
the  decisions  of  the  President  as  may  have  been  progressed 
to  the  Board  under  the  Brotherhood  Constitution,  to  serve 
as  members  of  the  Finance  Committee,  and  to  transact 
such  other  business  as  may  properly  come  before  the 
Board.  Each  semi-annual  session  of  the  Board  usually 
consumes  from  six  to  eight  weeks. 

There  is  maintained  and  operated  by  the  Grand  Lodge 
at  Cleveland,  Ohio,  a  Protective  Department,  for  members 
engaged  in  engine  service,  under  the  primary  supervision 
and  direction  of  the  President,  who  is  the  chief  executive 
officer  of  the  Brotherhood  and  all  its  departments.  There 
are  also  maintained  and  operated  at  Cleveland,  Ohio,  under 
the  primary  supervision  of  the  General  Secretary  and 
Treasurer,  departments  issuing  insurance  certificates  to 
Brotherhood  members  who  can  qualify  therefor,  these 
departments  being  the  Beneficiary  Department,  Mutual 
Insurance  Department,  Benevolent  Department  and  Acci¬ 
dent  Indemnity  Department.  The  officers  of  the  General 
Secretary  and  Treasurer  have  complete  facilities  for 
156  the  administration  of  the  insurance  departments  in¬ 
cluding  the  processing  of  all  applications  for  insur¬ 
ance  and  the  adjustment  of  claims.  By  the  provisions  of 
Article  8  of  the  Brotherhood  Constitution  all  contracts  of 
insurance  issued  by  the  Brotherhood  are  deemed  in  all 
respects  to  be  made  under  and  are  to  be  governed  by  and 
interpreted  and  construed  in  accordance  with  the  laws  of 
Ohio,  and,  hence,  are  Ohio  contracts. 

Under  the  supervision  of  the  Editor  and  Manager  of  the 
Magazine  the  Brotherhood  edits  and  publishes  at  Cleveland, 
Ohio,  in  the  offices  of  the  Grand  Lodge,  a  monthly  magazine 
for  distribution  to  all  of  its  members. 

Fiscal  resources  of  the  Grand  Lodge,  composed  of  secu¬ 
rities  and  cash,  are  deposited  with  banks  in  Cleveland, 
Ohio,  with  the  exception  of  minor  sums  in  cash  kept  on 
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deposit  with  The  Canadian  Bank  of  Commerce  at  Toronto, 
Ontario,  in  compliance  with  the  Canadian  Foreign  Ex¬ 
change  Control  Act.  Disbursements  for  payment  of  bills, 
and  claims  are  made  by  checks  drawn  on  the  depository 
banks  by  the  General  Secretary  and  Treasurer  from  his 
office  in  Cleveland,  Ohio  and  transmission  to  creditors  and 
beneficiaries  is  made  normally  by  mail. 

All  books,  records  and  accounts  of  the  Brotherhood  are 
kept  in  the  Grand  Lodge  office  in  Cleveland,  Ohio,  by 
employees  assigned  to  such  duties.  And  correspondence 
with  members  dealing  with  the  affairs  of  the  Brotherhood 
is  conducted  from  the  Grand  Lodge  office  in  Cleveland, 
Ohio,  where  the  files  relating  to  such  matters  are  main¬ 
tained. 

The  Finance  Committee  of  the  Brotherhood,  composed 
of  the  President,  Assistant  President,  General  Secretary 
and  Treasurer,  and  the  members  of  the  Board  of  Directors, 
has  general  supervision  of  the  financial  affairs  of 
157  the  organization  and  control  over  the  investment  of 
its  funds.  This  Committee  meets  when  occasion 
requires  in  the  office  of  the  Grand  Lodge  at  Cleveland, 
Ohio,  to  transact  its  business. 

On  May  10,  1948,  immediately  after  service  on  him  of 
the  temporary  restraining  order  issued  in  this  case,  he 
caused  all  officers,  general  chairmen  and  local  chairmen,  of 
the  Brotherhood  to  be  informed  of  said  order,  and  directed 
compliance  therewith,  including  withdrawal  of  the  notice 
and  statement  dated  April  29,  1948  mentioned  in  the  com¬ 
plaint  and  in  the  restraining  order. 

Pursuant  to  the  order  of  this  Court  as  contained  in  the 
temporary  restraining  order,  the  call  for  strike  as  of  6 :00 
A.  M.,  May  11, 1948,  was  forthwith  cancelled  and  the  notice 
and  statement  of  April  29,  1948,  were  withdrawn.  The 
temporary  restraining  order  was  complied  with  without 
delay  by  all  officers,  general  Chairmen,  local  Chairmen,  and 
members  of  said  Brotherhood,  and  hence  there  was  no 
significant  stoppage  of  work  or  interruption  of  railroad 
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service  as  a  result  of  the  aforesaid  call  for  strike.  In  the 
meantime  the  employees  represented  by  said  Brotherhood 
have  reported  for  work  in  the  normal  manner. 

I  have  read  that  portion  of  the  affidavit  of  Alvanley 
Johnston  filed  herein  commencing  with  the  words  “At 
about  6:00  P.  M.  on  May  10,  1948/  *  to  the  end  of  said 
affidavit,  and  I  concur  in  the  statements  there  made. 

Affiant  further  says  that  the  reasonableness  of  the  posi¬ 
tion  of  members  of  defendant  labor  organizations  is  shown 
in  the  resolution  of  the  Railway  Labor  Executives ’  Asso¬ 
ciation,  dated  May  25,  1948,  attached  hereto  as  Exhibit  A. 

D.  B.  ROBERTSON 
D.  B.  ROBERTSON 
DISTRICT  OF  COLUMBIA  ss. 

SWORN  TO  before  me  and  subscribed  in  my  presence 
this  27th  day  of  May,  1948. 

Eleanor  Randle 
Notary  Public 

My  commission  expires :  October  1, 1952 

158  Filed  May  27, 1948  Harry  M.  Hull,  Clerk. 

Ex. 

RESOLUTION 
Adopted  by 

RAILWAY  LABOR  EXECUTIVES’  ASSOCIATION 
In  Regular  Session,  at  Washington,  D.  C. 

May  25,  1948 

WHEREAS,  three  of  the  railway  labor  unions — the 
Brotherhood  of  Locomotive  Engineers,  the  Brotherhood 
of  Locomotive  Firemen  and  Enginemen,  and  the  Switch¬ 
men’s  union  of  North  America — are  required  by  court 
order  to  work,  following  Government  seizure  of  the  rail¬ 
roads,  under  conditions  and  for  wages  not  acceptable  to 
them,  and 

WHEREAS,  the  wages  of  railroad  labor  have  been 
adjusted  upward  since  the  beginning  of  World  War  II  on 
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the  basis  of  the  rising  cost  of  living  and  as  expressed  in 
government  wage  stabilization  policies  and  formulas,  and 
WHEREAS,  the  history  of  wages  in  this  dispute  is: 

In  January,  1941,  the  average  straight 
time  hourly  compensation  for  engine, 
train,  and  yard  service  employees  was —  89.9*  per  Hr 
On  December  1,  1941,  those  employees 
received  an  increase  under  the  Govern¬ 
ment  formula  of  . .  9.5*  per  Hr 

On  April  1,  1943,  they  received  as  the 

balance  due  them  under  the  Government 

(Little  Steel)  formula,  the  amount  of..  4  *  per  Hr 

As  of  January  1,  1946,  they  received 

under  the  Government  (reconversion) 

formula  for  living  cost  increases,  the 

amount  of . .  16  *  per  Hr 

The  Emergency  Board’s  Report  was 
made  March  27,  1948. 

The  cost  of  living  index  on  January  15, 

1941  was  at  100.8  and  rose  to  169.3  as  of 
April  15,  1948,  an  increase  of  68  per 
cent.  Applying  that  percentage  in  ac¬ 
cordance  with  the  Government  formula 
to  the  1941  hourly  wage  of  the  employees 
involved  in  this  case,  it  would  require  an 
increase  to  make  them  whole  with  cost  of 

living,  in  amount  of _  61.11  per  Hr 

Total  increases  received  since  January, 

1941  _  29.5*  per  Hr 

Amt  necessary  to  meet  difference  in  in¬ 
creased  living  costs  as  of  April  15, 1948..  31.6*  per  Hr 
Amt  recommended  by  Emergency  Board  15.5*  per  Hr 
Additional  Amt  necessary  to  meet  in¬ 
creased  living  costs  as  of  April  15, 1948..  16.1*  per  Hr 
and 

159  WHEREAS,  the  various  working  conditions  which 
the  three  organizations  seek  to  revise  have  gone  for 
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more  than  25  years  without  uniform  improvement  and 
involve  such  fundamental  equities  as:  loss  of  time  both 
at  starting  and  final  terminals  without  proper  compensa¬ 
tion;  overtime  for  Sunday  and  holiday  work;  being  tied 
up  for  long  periods  of  time  at  points  where  adequate 
eating  and  sleeping  accommodations  are  lacking;  adjust¬ 
ment  of  inequalities  in  rate  differentials,  etc.,  and 
WHEREAS,  the  management  of  the  railroads  firmly 
refused  to  agree  to  satisfactory  adjustment  of  the  issues 
of  wages  and  working  conditions,  requiring  the  organiza¬ 
tions  to  take  a  strike  ballot,  and 

WHEREAS,  an  Emergency  Board  was  appointed,  heard 
the  evidence  in  the  dispute,  and  made  recommendations 
which  the  three  organizations  were  forced  to  reject  because 
the  Board  proposals  were  inadequate,  and 
WHEREAS,  further  negotiations  were  conducted  and 
failed,  and  a  strike  date  was  set  for  6  am,  May  11,  1948, 
and 

WHEREAS,  on  May  10,  the  President  of  the  United 
States,  by  Executive  Order,  seized  the  railroads  and  sub¬ 
sequently  the  Government  obtained  a  restraining  order 
which  forced  the  three  organizations  to  cancel  their  strike, 
and 

WHEREAS,  throughout  the  dispute,  the  Government, 
although  controlling  the  railroads,  has  failed  to  negotiate 
directly  with  the  organizations,  and 
WHEREAS,  the  Government,  instead  of  negotiating, 
has  assumed  an  attitude  which  encourages  management  to 
maintain  a  position  in  the  dispute  which  the  three  organiza¬ 
tions  cannot  accept,  and 

WHEREAS,  the  Government,  first  by  undertaking  pure¬ 
ly  technical  seizure  of  the  railroads;  second,  by  obtaining 
restraining  orders  at  court;  and  third,  by  failure  to  conduct 
appropriate  negotiations,  has  thrown  itself  on  the  side  of 
the  railroads  and  has  assumed  the  role  of  a  strikebreaking 
agency,  and 
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WHEREAS,  the  Government  having  taken  over  control 
of  the  railroads  has  a  duty  and  obligation  to  these  em¬ 
ployees  to  see  that  they  are  trated  fairly  and  not  required 
to  give  services  for  wages  below  the  bounds  of  equity  and 
justice,  therefore 

160  BE  IT  RESOLVED,  that  we  demand  that  the 
Government,  having  designated  itself  as  the  legal 

operator  of  the  railroads,  assume  the  full  responsibilities 
of  operation ;  that  the  Government  take  control  of  the  rev¬ 
enues  of  the  railroads  as  it  already  has  taken  control  of 
the  employees  of  the  railroads,  and  proceed  to  bargain 
upon  wages  and  working  conditions,  and 

BE  IT  FURTHER  RESOLVED,  that  the  Government, 
moved  by  the  present  demonstration  of  the  inability  of 
railroad  management  to  maintain  satisfactory  labor  rela¬ 
tions  and  conditions  upon  the  railroads,  and  further  in 
view  of  other  recent  and  similar  critical  situations,  as  well 
as  other  failures  of  railroad  management  to  meet  the 
public  need  for  efficient,  prompt  and  full  services,  begin 
preparations  for  the  transfer  of  railroad  ownership  from 
private  interests  to  the  United  States  of  America. 

161  Filed  May  27,  1948  Harry  M.  Hull,  Clerk 

Affidavit  of  Alvanley  Johnston 

DISTRICT  OF  COLUMBIA :  ss. 

Alvanley  Johnston,  being  duly  sworn,  deposes  and  says 
as  follows : 

He  is  Grand  Chief  Engineer  or  Chief  Executive  Officer 
of  the  Brotherhood  of  Locomotive  Engineers,  whose  cor¬ 
rect  official  name  is  Grand  International  Brotherhood  of 
Locomotive  Engineers;  that  said  Brotherhood  of  Locomo¬ 
tive  Engineers  is  a  voluntary  unincorporated  association 
and  that  its  Grand  Office,  headquarters  and  principal  place 
or  business  are  in  the  city  of  Cleveland  in  the  state  of  Ohio 
and  that  the  principal  affairs  and  business  of  said  Brother¬ 
hood  have  been  conducted  in  said  headquarters  in  said  city 
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for  more  than  forty  years  last  past;  that  the  Constitution 
of  said  Brotherhood  provides  in  part  as  follows:  “This 
organization  shall  be  known  as  the  Grand  International 
Brotherhood  of  Locomotive  Engineers,  with  headquarters 
located  at  Cleveland,  Ohio  *  *  that  the  offices  of  the 
Grand  Chief  Engineer,  the  First  Assistant  Grand  Chief 
Engineer  and  the  General  Secretary-Treasurer  and  the 
Editor  and  Manager  of  the  Journal  are  maintained  at  said 
headquarters  in  Cleveland,  Ohio  that  the  records  of  said 
Brotherhood,  including  all  records  relating  to  membership 
and  accounts  and  all  records  of,  and  principal  funds 
162  under  the  control  of,  the  General  Secretary-Treas¬ 
urer  (with  the  exception  of  deposits  maintained  in  the 
Dominion  of  Canada)  are  kept  and  maintained  in  the  city 
of  Cleveland,  Ohio,  and  that  disbursements  for  payments 
of  bills  and  claims  are  made  by  checks  drawn  by  officers 
of  the  Brotherhood  at  said  headquarters  in  Cleveland, 
Ohio;  that  the  editorial  work  for  the  publication  of  the 
Brotherhood  Journal  is  done  at  the  headquarters  in  Cleve¬ 
land;  that  the  aforementioned  officers  reside  in  the  city  of 
Cleveland  or  its  immediate  environs  that  all  correspond¬ 
ence  with  members  and  officers  of  local  lodges,  local  or 
general  committees  upon  the  various  railroads  of  the 
United  States  dealing  with  affairs  and  matters  of  the 
Grand  Lodge  is  conducted  from  the  Grand  Lodge  office  in 
Cleveland  where  hies  relating  to  general  Brotherhood  mat¬ 
ters  are  kept  and  maintained. 

Affiant  further  says  that  on  May  10,  1948,  immediately 
after  service  on  him  of  the  temporary  restraining  order 
issued  in  this  case,  he  caused  all  officers,  general  chairmen 
and  local  chairmen,  of  the  Brotherhood  to  be  informed  of 
said  order,  and  directed  compliance  therewith,  including 
withdrawal  of  the  notice  and  statement  dated  April  29, 
1948  mentioned  in  the  complaint  and  in  the  restraining 
order. 

Affiant  further  says  that,  pursuant  to  the  order  of  this 
Court  as  contained  in  the  temporary  restraining  order,  the 
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call  for  strike  as  of  6:00  A.  M.,  May  11,  1948,  was  forth¬ 
with  cancelled  and  the  notice  and  statement  of  April  29, 
1948,  were  withdrawn.  The  temporary  restraining  order 
was  complied  with  without  delay  by  all  officers,  general 
Chairmen,  local  Chairmen,  and  members  of  said  Brother¬ 
hood,  and  there  was  no  significant  stoppage  of  work  or  in¬ 
terruption  of  railroad  service  as  a  result  of  the  aforesaid 
call  for  strike.  In  the  meantime  the  employees  rep- 
163  i  resented  by  said  Brotherhood  have  reported  for 
work  in  the  normal  manner. 

Affiant  further  says  that  at  about  6 :00  P.  M.  on  May  10, 
1948,  D.  B.  Robertson,  Arthur  J.  Glover,  and  this  affiant, 
respectively  the  chief  executive  officers  of  the  Brother¬ 
hood  of  Locomotive  Firemen  and  Enginemen,  Switchmen’s 
Union  of  North  America,  and  Brotherhood  of  Locomotive 
Engineers,  conferred  with  the  Secretary  of  the  Army 
who  stated  to  them  in  substance,  among  other  things,  that 
the  executive  order  of  seizure  neither  required  nor  author¬ 
ized  him  to  handle  the  disputes  regarding  wages  and  rules 
as  the  result  of  which  the  railroads  were  taken  over  by 
the  Government. 

Affiant  further  says  that  on  May  12,  1948,  in  a  press  re¬ 
lease,  a  copy  of  which  is  attached  hereto  as  Exhibit  A 
and  made  a  part  hereof  by  this  reference,  the  Secretary 
of  the  Army  stated,  “It  is  not  my  function  to  enter  into 
negotiations  with  either  representatives  of  management  or 
employee  with  respect  to  any  changes  in  existing  terms 
and  conditions  of  employment.”  That  thereafter,  on  May 
17,  1948,  the  Assistant  to  the  President,  Mr.  John  R.  Steel¬ 
man,  suggested  to  the  above  employee-representatives  and 
representatives  of  the  railroads  that  they  meet  “in  an  ef¬ 
fort  to  reach  an  agreement  under  which  the  Government 
can  turn  back  the  railroads  to  private  management.”  That 
pursuant  to  request  the  said  union  officials  and  representa¬ 
tives  of  the  railroads  commenced  a  series  of  conferences 
on  May  18,  1948,  at  none  of  which  conferences  any  repre¬ 
sentative  of  the  Government  was  present,  with  the  purpose 
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of  attempting  to  arrive  at  an  agreement  settling  the  mat¬ 
ters  in  dispute.  That  these  conferences  terminated  on 
May  21,  1948,  without  an  agreement  having  been  reached. 
That  no  conferences  have  since  been  held. 

Affiant  further  says  that  at  no  time  has  an  official 
164  or  representative  of  Government  entered  into,  or 
offered  to  enter  into,  on  behalf  of  the  United  States 
or  any  department  thereof,  negotiations  with  respect  to  the 
wages,  rules  and  other  conditions  under  which  employees 
represented  by  defendant  labor  organizations  shall  per¬ 
form  service  while  the  railroads  are  under  Government 
possession,  control  and  operation,  although  as  a  result  of 
Government  seizure  under  Executive  Order  9957  (Exhibit 
A  to  the  complaint)  and  injunctive  orders  issued  in  this 
case  upon  the  motion  of  the  United  States,  said  employees 
have  been  performing  service  since  May  10,  1948.  That 
service  since  May  10,  1948,  has  been  rendered  under  the 
terms  and  conditions  of  employment  in  effect  prior  to  said 
date,  said  terms  and  conditions  being  unsatisfactory  and 
objectionable  to  the  employees. 

Affiant  further  says  that  in  negotiations  which  were  con¬ 
ducted  at  the  request  of  the  Assistant  to  the  President  im¬ 
mediately  prior  to  the  time  when  Executive  Order  9957  was 
issued,  the  representatives  of  the  employees  were  informed 
by  the  Assistant  to  the  President  that  any  settlement 
reached  must  be  in  accordance  with  the  recommendations 
contained  in  the  Report  of  the  Emergency  Board  (Exhibit 
C  to  the  complaint).  That  in  the  opinion  of  this  affiant 
the  attempt  to  give  binding  effect  to  the  recommendations 
in  the  Report  of  the  Emergency  Board  accords  them  ap¬ 
proximately  the  same  force  as  the  award  of  a  board  of 
arbitration.  That  following  the  termination  of  the  media¬ 
tory  services  of  the  National  Mediation  Board,  that  Board, 
as  its  final  required  action,  offered  arbitration  under  the 
Railway  Labor  Act  to  both  disputing  parties,  and  arbitra¬ 
tion  was  refused  by  the  three  defendant  unions.  That 
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upon  the  setting  of  a  date  for  strike  the  President  of  the 
United  States,  in  the  exercise  of  discretion  accorded  him 
by  Section  10  of  the  Railway  Labor  Act,  appointed 
165  the  Emergency  Board  whose  report  is  attached  to 
the  complaint.  That  the  defendant  unions  had  no 
voice  in  the  determination  of  whether  an  emergency  board 
should  be  appointed,  nor  did  they  have  any  opportunity 
to  suggest  or  nominate  any  of  the  personnel  thereof.  That 
to  give  any  binding  effect  to  the  recommendations  under 
such  circumstances,  and  especially  in  view  of  the  fact  that 
arbitration  had  theretofore  been  declined,  would  character¬ 
ize  the  Emergency  Board  proceedings  as  in  the  nature  of 
compulsory  arbitration.  That  recommendations  made  in 
said  Report  were  not  satisfactory  to  the  defendant  labor 
organizations  in  that  they  did  not  afford  adequate  relief 
from  unsatisfactory  wages  and  conditions  under  which 
the  said  employees  are  presently  working.  That  Reports 
of  Emergency  Boards  are  not  final  or  binding  upon  the 
parties  to  a  dispute,  and  are  not  made  so  or  so  considered 
by  the  Railway  Labor  Act;  that  the  Report  of  the  Emer¬ 
gency  Board  is  at  most  recommendatory  and  a  matter 
which  may  be  considered,  but  which  is  not  binding  or  de¬ 
terminative,  in  further  negotiations. 

Affiant  further  says  that  by  the  restraining  order  pre¬ 
viously  issued  herein  the  United  States  Government  has 
prevented  said  employees  from  engaging  in  a  strike  to 
obtain  what  said  employees  believe  to  be  their  reasonable 
rights  in  the  employment  of  the  carriers  mentioned  in  the 
complaint,  and  bv  obtaining  said  restraining  order  and  by 
failing  to  negotiate  concerning  rates  of  pay,  rules,  and 
working  conditions  with  the  employee-representatives  the 
Government  has  in  effect  compelled  said  employees  to  con¬ 
tinue  at  work  against  their  will  and  under  terms  and 
conditions  not  satisfactory  to  them  that  the  result  is  little, 
if  any,  short  of  compulsory  service  by  said  employees. 

Affiant  further  says  that  if  by  the  processes  of  seizure 
and  injunction  the  United  States  compels  the  performance 
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of  labor  by  the  employees,  and  prevents  the  exercise 
166  by  them  of  their  lawful  right  to  strike,  the  United 
States  should,  in  turn,  at  least  assure  to  the  em¬ 
ployees  due  opportunity  to  negotiate  with  the  United  States 
for  acceptable  wages  and  working  conditions. 

Alvanley  Johnston 
Alvanley  Johnston 
DISTRICT  OF  COLUMBIA :  ss. 

SWORN  TO  before  me  and  subscribed  in  my  presence 
this  27th  day  of  May,  1948. 

Eleanor  F.  Randle 
Notary  Public 

My  Commission  Expires : 

October  1, 1952 


EXHIBIT  “A” 

167  Filed  May  27, 1948  Harry  M.  Hull,  Clerk. 

DEPARTMENT  OF  THE  ARMY 
Public  Information  Division 
PRESS  SECTION 
Tel.  RE  6700 
Brs.  2528  and  71252 
IMMEDIATE  RELEASE 

May  12, 1948 

Secretary  Royall  Announces 
Consult  ant  Group 

Secretary  of  the  Army  Kenneth  C.  Royall  today  issued 
the  following  statement  in  connection  with  Government 
operation  of  the  railroads  under  an  Executive  Order  issued 
by  the  President: 

“I  have  today  appointed  as  consultants  Mr.  Edward  F. 
McGrady,  Mr.  Harold  C.  Heiss  and  Mr.  William  T.  Joyner 
to  advise  me  upon  operational  problems,  if  snch  problems 
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should  arise,  which  might  affect  terms  and  conditions  of 
employment  on  the  railroads  during  the  period  of  Govern¬ 
ment  operation  and  control  ordered  by  President  Truman 
in  Executive  Order  No.  9957,  issued  on  May  10,  1948. 
The  function  of  these  consultants  will  be  to  assist  me  in 
carrying  out  the  provisions  of  Paragraph  6,  of  Executive 
Order  No.  9957,  in  order  that  the  transportation  systems 
shall  be  managed  and  operated  under  the  terms  and  condi¬ 
tions  of  employment  in  effect  at  the  time  possession  was 
taken  under  that  Order.  It  is  not  my  function  to  enter  into 
negotiations  with  either  representatives  of  management  or 
employees  with  respect  to  any  changes  in  existing  terms 
and  conditions  of  employment.” 

END 

DISTRIBUTION:  Aa,  Af,  B,  Da,  Dd,  Dm,  N. 

NOTE  TO  CORRESPONDENTS :  Biographical  material 
pertaining  to  the  three  consultants  is  available  at  Press 
Section,  Army  Public  Information  Division.  Photographs 
are  expected  to  be  available  later  today. 

•  •  •  • 

168  Filed  May  27,  1948  Harry  M.  Hull,  Clerk. 

Affidavit  of  Arthur  J.  Glover 

DISTRICT  OF  COLUMBIA:  ss. 

Arthur  J.  Glover,  being  duly  sworn,  deposes  and  says 
as  follows : 

I  am  President  of  the  Switchmen’s  Union  of  North 
America  which  is  a  voluntary  unincorporated  association 
having  its  headquarters  and  principal  place  of  business 
in  the  City  of  Buffalo,  New  York,  where  the  principal 
affairs  and  business  of  said  Union  have  been  conducted 
for  more  than  forty-five  years. 

The  administrative  personnel  of  the  Union  consists  of 
a  President,  International  Secretary-Treasurer,  Journal 
Editor  and  Building  Manager,  and  a  Board  of  Directors  of 
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five  members,  all  of  whom  have  their  offices  in  a  building 
owned  by  the  Union  in  Buffalo,  New  York,  where  a  staff 
of  employees  is  assigned  to  work  in  the  departments 
headed  by  the  officers  whose  titles  are  set  forth  above. 
The  President,  International  Secretary-Treasurer,  and 
Journal  Editor  and  Building  Manager,  reside  in  Buffalo, 
New  York;  all  of  their  time,  as  well  as  that  of  the  em¬ 
ployees,  during  business  hours  is  devoted  to  the  service  of 
the  Union.  The  Board  of  Directors  meets  every 
169  four  months  at  Buffalo  to  transact  such  business  as 
may  propei ly  come  before  the  Board. 

The  records  of  the  Union,  including  all  records  relating 
to  membership  and  accounts,  and  all  records  of,  and  prin¬ 
cipal  funds  under  the  control  of  the  International  Secre¬ 
tary-Treasurer  (with  the  exception  of  some  funds  on  de¬ 
posit  in  Canada)  are  kept  and  maintained  in  Buffalo,  New 
York.  Disbursements  for  payment  of  bills  are  made  by 
checks  drawn  by  the  International  Secretary-Treasurer  at 
said  headquarters  in  Buffalo,  New  York.  All  correspond¬ 
ence  with  members  or  officers  is  conducted  from  headquar¬ 
ters  in  Buffalo  where  the  files  relating  to  general  Union 
matters  are  kept  and  maintained. 

The  Union  has  no  agent,  officer,  or  employee  residing  in 
the  District  of  Columbia;  neither  does  it  have  any  office, 
lodge,  committee  or  branch  located  therein.  The  Union 
has  no  agent  engaged  in  representing  and  acting  for  em¬ 
ployee  members,  or  for  any  other  purpose,  in  the  District 
of  Columbia. 

On  May  10,  1948,  immediately  after  sevrice  on  him  of 
the  temporary  restraining  order  issued  in  this  case,  he 
caused  all  officers  and  chairmen  of  the  Union  on  the  in¬ 
volved  railroads  to  be  informed  of  said  order,  and  directed 
compliance  therewith,  including  withdrawal  of  the  notice 
and  statement  dated  April  29, 1948,  mentioned  in  the  com¬ 
plaint  and  in  the  restraining  order. 

Pursuant  to  the  order  of  this  Court  as  contained  in  the 
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temporary  restraining  order,  the  call  for  strike  as  of  6:00 
A.  M.,  May  11, 1948,  was  forthwith  cancelled  and  the  notice 
and  statement  of  April  29,  1948,  were  withdrawn.  The 
temporary  restraining  order  was  complied  with  without 
delay  by  all  officers,  chairmen,  and  members  of  said  Union, 
and  hence  there  w^as  no  significant  stoppage  of  work  or 
interruption  of  railroad  service  as  a  result  of  the  afore¬ 
said  call  for  strike.  In  the  meantime  the  employees  rep¬ 
resented  by  said  Union  have  reported  for  work  in  the 
normal  manner. 

170  I  have  read  that  portion  of  the  affidavit  of  Alvan- 
ley  Johnston  filed  herein  commencing  with  the  words 

“At  about  6:00  P.  M.  on  May  10, 1948,”  to  the  end  thereof, 
and  I  concur  in  the  statements  there  made. 

Arthur  J.  Glover 

Arthur  J.  Glover 
DISTRICT  OF  COLUMBIA:  ss. 

SWORN  TO  before  me  and  subscribed  in  my  presence 
this  27th  day  of  May,  1948. 

Eleanor  F.  Randle 
Notary  Public 

My  commission  expires : 

October  1, 1952 

•  •  •  • 

171  Filed  May  27, 1948  Harry  M.  Hull,  Clerk. 

PLEASE  TAKE  NOTICE  that  the  motions, 
statement  of  points  and  authorities,  and  affidavits  at¬ 
tached  hereto  are  filed  May  27,  1948,  in  the  above-entitled 
cause.  The  rules  of  the  Court  require  that,  if  you  oppose 
the  motion,  you  shall  within  prescribed  time  file  in  reply 
with  the  Clerk  of  the  Court  a  statement  of  the  points  and 
authorities  upon  which  you  rely  and  serve  a  copy  thereof 
upon  counsel  for  defendants.  As  soon  as  they  may  be 
heard  counsel  for  the  defendants  will  move  the  Court  to 
dismiss  the  complaint  filed  herein,  and  to  vacate  any  re- 
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straining  or  injunctive  orders  issued  thereon,  on  the 
grounds  stated  in  the  attached  papers. 

May  27, 1948 


/s/  Carl  McFarland 
Ashley  Sellers 
Kenneth  L.  Kimble 
1302  18th  Street,  N.  W. 
Washington  6,  D.  C. 
Counsel  for  Defendants 
CERTIFICATE  OF  SERVICE 
This  and  the  attached  documents  have  been  this  day 
served  upon  counsel  for  plaintiff  by  delivering  them  a 
copy  in  person. 

/s/  Kenneth  L.  Kimble 
Kenneth  L.  Kimble 


May  27, 1948 


•  •  •  • 


172  Filed  May  28,  1948  Harry  M.  Hull,  Clerk 

Consent  to  Extension  of  Restraining  Order 

Pursuant  to  Rule  65  (b)  of  the  Federal  Rules  of  Civil 
Procedure,  defendants,  Brotherhood  of  Locomotive  Engi¬ 
neers,  Brotherhood  of  Locomotive  Firemen  and  Engine- 
men,  and  Switchmen’s  Union  of  North  America,  and  each 
of  them,  hereby  consent  that  the  temporary  restraining 
order  heretofore  issued  at  7:45  P.  M.  on  the  10th  day 
of  May,  1948,  and  subsequently  extended  for  an  additional 
ten  days,  from  7:45  P.  M.,  May  19,  1948  to  7:45  P.  M., 
May  29,  1948,  be  extended  for  an  additional  13  days,  to 
7:45  P.  M.,  June  11,  1948.  This  consent  is  given  on  the 
express  condition,  which  condition  shall  in  no  way  affect 
the  validity  or  propriety  of  the  temporary  restraining 
order  as  extended  for  the  period  and  on  the  basis  of  this 
consent,  that  such  consent  is  without  prejudice  to  defend¬ 
ants’  objections  to  the  venue  and  jurisdiction  of  the  Court 
for  all  other  purposes. 
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Dated  this  28th  day  of  May,  1948. 

Brotherhood  of  Locomotive 
Engineers 

Brotherhood  of  Locomotive 
Firemen  and  Enginemen, 

and  Switchmen’s  Union  of 
North  America 
Defendants. 

By  /s/  Carl  McFarland 
Their  Counsel 

173  Filed  May  28, 1948  Harry  M.  Hull,  Clerk. 

Order  Extending  Temporary  Restraining 
Order,  Postponing  Hearing  for  Preliminary 
Injunction  and  Granting  Time  to  Fie 
Certain  Papers 

This  cause  having  come  on  to  be  heard  on  May  28, 1948, 
and  all  parties  being  present  through  their  respective 
counsel,  and  the  Court  being  fully  advised  in  the  premises ; 

IT  IS  BY  THE  COURT  ORDERED,  DECREED  AND 
ADJUDGED  that  the  temporary  restraining  order  hereto¬ 
fore  issued  at  7:45  P.  M.  on  the  10th  day  of  May,  1948, 
and  subsequently  extended  for  an  additional  ten  days,  from 
7 :45  P.  M.  May  19,  1948,  to  7 :45  P.  M.  May  29,  1948,  be, 
and  the  same  is,  hereby  extended  for  an  additional  13  days 
to  7 :45  P.  M.,  June  11,  1948,  upon  the  written  consent  of 
defendants  filed  herein  this  day,  with  the  express  condition, 
which  shall  in  no  way  affect  the  validity  or  propriety  of  the 
temporary  restraining  order  as  hereby  extended,  that  such 
consent  is  without  prejudice  to  defendants’  objections  to 
the  venue  and  jurisdiction  of  the  Court  for  all  other  pur¬ 
poses. 

IT  IS  FURTHER  ORDERED  BY  THE  COURT  that 
hearing  on  plaintiff’s  motion  for  preliminary  injunction 
be,  and  the  same,  is  hereby  postponed  from  10:00  A.  M. 
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May  28, 1948,  to  10 :00  A.  M.  June  10, 1948. 

174  IT  IS  FURTHER  ORDERED  BY  THE  COURT 
that  (1)  defendants ’  motions  to  dismiss  the  com¬ 
plaint  filed  herein  on  May  27, 1948,  together  with  all  papers 
filed  in  support  thereof,  shall  also  be  deemed  defendants’ 
pleadings  in  response  to  plaintiff’s  motion  for  preliminary 
injunction  and  (2)  plaintiff  may  have  until  June  5,  1948, 
in  which  to  file  pleadings,  briefs  or  other  papers  in  opposi¬ 
tion  to  the  defendants’  motions  to  dismiss  the  complaint 
and  defendants  may  have  until  June  9,  1948,  in  which  to 
file  in  reply  to  such  opposition. 

May  28th,  1948 

/s/  T.  Alan  Goldsborough 
Justice 

No  objection 
/s/  Carl  McFarland 

Counsel  for  Defendants 
/s/  Joseph  M.  Friedman 
Counsel  for  Plaintiff 

•  •  #  • 

175  Filed  Jun  7,  1948  Harry  M.  Hull,  Clerk 

Response  and  Opposition  to  Motions  to  Dis¬ 
miss  Complaint ,  and  Submission  of  Papers 
in  Support  of  Complaint. 

Comes  now  the  United  States  of  America,  plaintiff 
herein,  and  for  its  response  and  opposition  to  the  defend¬ 
ants’  motions  to  dismiss  the  complaint,  submits  herewith 
a  statement  of  the  points  and  authorities  upon  which  it 
relies,  together  with  the  affidavits  of  Harold  H.  Hair, 
Charles  H.  Eiring,  Secretary  of  the  Army  Kenneth  C. 
Royall  and  Colonel  Luke  W.  Finlay,  which  are  annexed 
hereto  as  Exhibits  “A-l”,  “A-2”,  “B”  and  “ C ”,  respec¬ 
tively,  and  expressly  made  a  part  hereof. 


Plaintiff  states  that  none  of  the  grounds  enumerated 
by  the  defendants  in  their  motion  to  dismiss  the  complaint 
is  meritorious  and  that  by  reason  of  such  fact  the  motions 
should  be  overruled  by  the  Court  and  that  plaintiff  should 
be  granted  relief  as  prayed  for  in  its  complaint. 

Plaintiff  further  states  that  the  affidavits  annexed  to  this 
motion  are  submitted  in  support  of  and  as  a  part  of  the 
complaint  heretofore  filed. 

Plaintiff  further  states  that  the  statement  of  the  points 
and  authorities  upon  which  it  relies  is  submitted  in 
175  i  support  of  its  application  for  injunctive  relief  as 
prayed  for  in  its  complaint. 

Tom  C.  Clark 
Attorney  General 
By  Newell  A.  Clapp 
By  Newell  A.  Clapp 
Acting  Assistant  Attorney 
General 

Joseph  M.  Friedman 
Joseph  M.  Friedman 
Special  Assistant  to  the 
Attorney  General 
Luke  W.  Finlay 
Luke  W.  Finlay 
Colonel,  T.  C. 

Samuel  K.  Abrams 
,  Samuel  K.  Abrams 

Attorney,  Department  of 
Justice 

Roscoe  L.  Barrow 
Roscoe  L.  Barrow 

Attorney,  Department  of 
Justice 
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177  Filed  June  7  1948  Harry  M.  Hull,  Clerk 

EXHIBIT  “A-l” 

Affidavit  of  Special  Agent  Harold  H.  Hair  of  the  Federal 

Bureau  of  Investigation 

CITY  OF  WASHINGTON 
DISTRICT  OF  COLUMBIA 

Harold  H.  Hair,  being  first  duly  sworn,  deposes  and 
says: 

He  is  a  Special  Agent  of  the  Federal  Bureau  of  Investi¬ 
gation. 

On  June  4,  1948,  he  interviewed  Mr.  John  T.  Corbett, 
an  official  of  the  Brotherhood  of  Locomotive  Engineers, 
with  offices  in  the  Labor  Building,  10  Independence  Ave¬ 
nue,  S.  W.  in  the  District  of  Columbia,  relative  to  the 
nature  and  extent  of  the  activities  of  the  Brotherhood  of 
Locomotive  Engineers  carried  on  in  the  District  of  Co¬ 
lumbia,  and  that  Mr.  Corbett  gave  the  following  informa¬ 
tion  relative  thereto : 

Mr.  Corbett  advised  that  he  is  Assistant  Grand  Chief  of 
the  Brotherhood  of  Locomotive  Engineers  and  its  Na¬ 
tional  Legislative  Representative;  that  he  has  occupied 
the  latter  position  in  the  District  of  Columbia  since  1933; 
that  the  Brotherhood  of  Locomotive  Engineers  has  main¬ 
tained  an  office  in  the  District  of  Columbia  occupied  by 
him  since  1933 ;  that  the  office  of  National  Legislative  Rep¬ 
resentative  of  the  Brotherhood  of  Locomotive  Engineers 
has  been  in  existence  for  approximately  fifty  years,  and 
that  to  his  knowledge  the  Brotherhood  has  maintained  an 
office  in  the  District  of  Columbia  since  at  least  1911;  that 
he  handles  all  matters  in  the  District  of  Columbia 

178  that  are  of  interest  and  concern  to  the  National 
Headquarters  of  the  Brotherhood;  that  he  appears 

before  committees  of  the  Congress  and  of  the  Interstate 
Commerce  Commission  and  contacts  members  of  the  Con¬ 
gress  on  all  matters  of  interest  to  railroad  employees  and 
railroads. 


The  affiant  further  states  that  on  June  4,  1948,  he  inter¬ 
viewed  Mr.  Jonas  A.  McBride,  an  official  of  the  Brother¬ 
hood  of  Locomotive  Firemen  and  Enginemen,  in  his  office 
at  the  Labor  Building,  10  Independence  Avenue,  S.  W.,  in 
the  District  of  Columbia,  relative  to  the  nature  and  extent 
of  the  activities  carried  on  by  the  Brotherhood  of  Loco¬ 
motive  Firemen  and  Enginemen  within  the  District  of 
Columbia,  and  that  Mr.  McBride  gave  the  following  infor¬ 
mation  relative  thereto : 

That  he  is  a  Vice  President  of  the  Brotherhood  of  Loco¬ 
motive  Firemen  and  Enginemen,  and  the  National  Legis¬ 
lative  Representative  thereof;  that  the  office  of  National 
Legislative  Representative  was  created  in  1922  and  it  is 
his  recollection  that  the  Brotherhood  has  maintained  an 
office  in  the  District  of  Columbia  since  that  time;  that  he 
has  held  the  office  of  National  Legislative  representative 
since  1940,  and  has  been  stationed  in  the  District  of  Co¬ 
lumbia  continuously  since  that  date  that  his  principal  func¬ 
tion  is  attending  hearings  of  Congressional  committees  and 
of  the  Interstate  Commerce  Commission  relative  to  matters 
of  interest  to  the  Brotherhood,  and  contacting  members  of 
the  Congress  and  officials  of  the  various  Government  agen¬ 
cies  relative  to  such  matters;  that  in  addition  thereto,  he 
handles  such  other  miscellaneous  matters  of  interest 
179  to  the  Brotherhood  as  may  be  requested  of  him  by 
National  Headquarters  or  by  any  of  the  local 
Unions  that  the  official  publication  of  the  Brotherhood, 
which  is  entitled  1 *  The  Brotherhood  of  Locomotive  Fire¬ 
men  and  Enginemen ’s  Magazine,”  is  printed  at  810  Rhode 
Island  Avenue,  N.  E.  in  the  District  of  Columbia. 

/s/  Harold  H.  Hair 

Subscribed  and  sworn  to  before  me  this  5th  day  of  June, 
1948. 

/s/  Louise  R.  Day 
Notary  Public  in  and 
for  the  District  of  Columbia 
My  commission  expires  September  1, 1948. 


(Seal) 
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EXHIBIT  “A-2” 

Affidavit  of  Special  Agent  Charles  H.  Eiring  of  the  Federal 

Bureau  of  Investigation 

CITY  OF  WASHINGTON 
DISTRICT  OF  COLUMBIA 

Charles  H.  Eiring,  being  first  duly  sworn,  deposes  and 
says: 

He  is  a  Special  Agent  of  the  Federal  Bureau  of  Investi¬ 
gation. 

On  June  4,  1948,  he  interviewed  Mr.  R.  C.  Thomas,  1351 
Juniper  Street,  N.  W.,  in  the  District  of  Columbia,  relative 
to  the  activities  within  the  District  of  Columbia  of  Local 
532,  “National  Capital  Lodge,”  of  the  Brotherhood  of 
Locomotive  Firemen  and  Enginemen,  and  that  Mr.  Thomas 
gave  the  following  information  relative  thereto : 

Mr.  Thomas  stated  that  it  was  his  understanding  that 
Local  532  of  the  Brotherhood  has  been  organized  in  the 
District  of  Columbia  since  World  War  I;  that  the  mem¬ 
bership  of  Local  532  consists  of  approximately  one  hun¬ 
dred  and  ninety  dues-paying  members;  that  in  addition  to 
himself,  the  officials  of  Local  532  are  a  Financial  Secretary 
and  a  Recording  Secretary ;  that  the  duties  of  the  Financial 
Secretary  include  the  collecting  of  monthly  dues  from  the 
members,  the  submission  of  monthly  reports  to  National 
Headquarters  in  Cleveland,  Ohio,  the  preparation  of  audit 
reports,  and  the  submission  of  such  reports  to  the  Presi¬ 
dent  of  the  Local  Union  each  three  months  and  to  National 
Headquarters  once  per  year;  that  the  duties  of  the 
181  Recording  Secretary  consist  of  the  preparation  of 
reports  to  National  Headquarters  concerning  deaths 
of  members  and  information  regarding  insurance  policies 
which  may  have  been  issued  through  the  Brotherhood  to 
the  deceased  member. 
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Affiant  further  deposes  and  says  that  on  June  5,  1948, 
he  interviewed  Mr.  Herbert  C.  Abel,  601  Inwood  Street, 
Cheverly,  Maryland,  relative  to  the  activities  within  the 
District  of  Columbia  of  Local  160,  * ‘  National  Capital  Di¬ 
vision,”  of  the  Brotherhood  of  Locomotive  Engineers,  and 
that  Mr.  Abel  gave  the  following  information  relative 
thereto. 

Mr.  Abel  stated  that  to  the  best  of  his  knowledge  Local 
160  has  been  in  existence  in  the  District  of  Columbia  since 
1880 ;  that  the  membership  of  Local  160  consists  of  approxi¬ 
mately  170  dues  paying  members;  that  Local  160  also  has 
a  financial  secretary ;  that  the  duties  of  the  financial  secre¬ 
tary  include  the  making  of  monthly  financial  reports  to  the 
National  Headquarters  of  the  Brotherhood  in  Cleveland, 
Ohio;  and  that  these  reports  cover  information  pertaining 
to  insurance  policies  and  premiums  thereon,  additions  and 
changes  in  membership,  and  membership  dues  collected. 

The  affiant  further  deposes  and  says  that  he  has  exam¬ 
ined  the  directory  published  by  the  Brotherhood  of  Loco¬ 
motive  Firemen  and  Enginemen  under  date  of  March  1, 
1948,  which  directory  lists  another  local  union  or  subordi¬ 
nate  lodge  numbered  7,  and  named  “Potomac”  located  in 
the  District  of  Columbia,  with  the  meeting  address  North¬ 
east  Masonic  Temple,  523  8th  Street,  N.  E.,  and  that 
182  he  has  examined  Bulletin  No.  901  of  the  Depart¬ 
ment  of  Labor,  entitled  “Directory  of  Labor  Unions 
in  the  United  States”  and  finds  listed  therein  the  member¬ 
ship  of  the  Railway  Labor  Executive’s  Association,  an 
organization  with  headquarters  at  10  Independence  Ave¬ 
nue,  S.  W.  in  the  District  of  Columbia  and  that  such  list 
shows  that  the  Switchmen’s  Union  of  North  America  and 
the  Brotherhood  of  Locomotive  Firemen  and  Enginemen 
are  2  of  the  21  labor  organizations  comprising  the  Railway 
Labor  Executives  Association. 

/s/  Charles  H.  Eiring 

Subscribed  and  sworn  to  before  me  this  5th  day  of 
June,  1948. 
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Louise  R.  Day 
Notary  Public  in  and 
for  the  District  of  Columbia 

(Seal)  My  commission  expires  September  1,  1948. 

183  Filed  June  7,  1948  Harry  M.  Hull,  Clerk 

EXHIBIT  “B” 

Affidavit  of  Kenneth  C.  Royall 

COMMONWEALTH  OF  VIRGINIA 
COUNTY  OF  ARLINGTON 
Kenneth  C.  Royall,  being  first  duly  sworn  on  oath,  de¬ 
poses  and  states : 

He  is  the  Secretary  of  the  Army. 

While  he  does  not  question  having  stated  in  conversa¬ 
tion  with  Alvanley  Johnston,  D.  B.  Robertson  and  Arthur 
J.  Glover  on  or  about  May  10,  1948,  as  averred  in  their 
several  affidavits  filed  in  this  cause  dated  May  27,  1948, 
that  Executive  Order  No.  9957  did  not  require  him  to 
handle  the  disputes  regarding  wages  and  rules  as  the  result 
of  which  the  railroads  were  taken  over  by  the  Government, 
he  denies  ever  having  stated  to  these  individuals  or  to  any¬ 
one  else  that  the  Executive  Order  did  not  authorize  him, 
as  well  as  the  President,  to  handle  such  disputes.  Under 
the  express  language  of  the  Executive  Order  and  particu¬ 
larly  of  Section  6  thereof,  the  actual  fact  is  to  the  direct 
contrary,  of  which  he  has  at  all  times  been  aware  since  his 
receipt  of  a  copy  of  the  Executive  Order  on  May  10, 
1948. 

184  He  acknowledges  the  statements  attributed  to 
him  in  the  Department  of  the  Army  press  release 

of  May  12,  1948,  which  is  attached  as  Exhibit  A  to  the 
affidavit  of  Alvanley  Johnston  dated  May  27,  1948,  but 
denies  the  implications  which  defendants’  affiants  seek  to 
draw  therefrom.  In  stating  that  it  was  not  his  function 
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to  enter  into  negotiations  with  either  representatives  of 
management  or  employees  with  respect  to  any  changes  in 
existing  terms  and  conditions  of  employment,  he  was  re¬ 
ferring  to  the  informal  arrangement  in  effect  between  him¬ 
self  and  Dr.  John  R.  Steelman,  Assistant  to  the  President, 
nnder  which  npon  instruction  from  the  President,  adjust¬ 
ment  of  the  existing  differences  between  the  seized  carriers 
and  the  defendants  was  left  to  Dr.  Steelman.  It  should  be 
again  noted  in  this  connection  that  Section  6  of  the  Execu¬ 
tive  Order  makes  provision  for  changes  in  the  terms  and 
conditions  of  employment  on  the  seized  carriers  by  order 
either  of  the  President  or  of  the  Secretary  of  the  Army. 

He  has  been  in  close  daily  contact  with  Dr.  Steelman 
throughout  the  period  of  Government  possession,  control 
and  operation,  and  has  been  advised  of  the  general  policies 
which  the  latter  has  been  following  in  his  dealings  with 
the  representatives  of  the  seized  carriers  and  the  defend¬ 
ants.  He  has  understood  that  the  carriers  and  the  defend¬ 
ants  have  been,  and  are  still  being,  encouraged  to  meet  in 
an  effort  to  reach  an  agreement  under  which  the  Govern¬ 
ment  can  turn  the  railroads  back  to  private  management 
with  assurance  that  they  will  continue  to  provide  the  un¬ 
interrupted  transportation  service  essential  to  the  national 
interest  at  this  time.  This  policy,  however,  is  not  in  any 
respect  predicated  on  a  lack  of  authority  on  the  part  of  the 
President  or  the  Secretary  of  the  Army  to  fix  the  terms 
and  conditions  of  employment  on  the  seized  transportation 
systems  or  to  deal  with  the  representatives  of  the  em¬ 
ployees  thereof  with  respect  thereto,  for  the  authority 
under  the  Executive  Order  to  take  such  action  is  in  fact 
complete  and  unconditional.  On  the  contrary,  the  policy 
was  deliberately  adopted  in  recognition  that  the  na- 
185  tional  interest  requires  that  every  possible  effort 
be  made  to  obtain  a  solution  which  will  permit  a 
speedy  surrender  of  Government  possession,  control  and 
operation  without  disruption  of  service.  Without  the  con¬ 
currence  of  both  the  carriers  and  the  defendants,  this  would 
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be  impossible.  Conversely,  under  the  express  language  of 
Section  6  of  the  Executive  Order,  th  President  and  the  Sec¬ 
retary  of  the  Army  have  full  power  and  authority  over  the 
application  during  the  period  of  Government  possession, 
control  and  operation  of  any  agreement  that  may  be  made. 
This  effectively  demonstrates  the  completeness  of  Federal 
Control. 

He  further  states  that  while  he  has  been  unwilling  to 
exert  any  pressure  on  either  side,  he  knows  of  no  limita¬ 
tions  imposed  on  the  representatives  of  the  seized  carriers 
or  of  the  defendants  in  arriving  at  a  mutually  acceptable 
settlement  of  the  issues  between  them. 

He  further  states  that  his  conversation  with  Alvanley 
Johnston,  D.  B.  Robertson,  and  Arthur  J.  Glover  on  May 
10,  1948,  referred  to  in  his  affidavit  of  the  same  date  an¬ 
nexed  to  the  complaint  in  this  cause,  was  carried  on  in  the 
light  of  the  provisions  of  the  Executive  Order  leaving  the 
operation  of  the  seized  transportation  systems  in  the  hands 
of  the  existing  managements  of  the  carriers  except  to  the 
extent  that  he  as  Secretary  of  the  Army  might  otherwise 
provide  from  time  to  time  by  appropriate  order  or  regula¬ 
tion.  Whatever  functions  were  initially  delegated  to  the 
private  managers  of  the  carriers  by  the  provisions  of  the 
Executive  Order,  he  had,  and  has,  full  power  under  the 
Executive  Order  to  take  away  and  exercise  himself  or 
through  any  delegate  of  his  choosing.  Nothing  said  in  the 
course  of  such  conversation  was  intended  to,  or  did,  detract 
from  or  negate  the  existence  of  full  and  complete  posses¬ 
sion  and  control  in  the  Federal  Government. 

He  has  determined  in  the  exercise  of  the  discretion 
vested  in.  him  by  the  Executive  Order  that  no  condi- 
186  tions  have  arisen  to  date  to  warrant  any  action  on 
his  part  as  to  the  terms  and  conditions  of  employ¬ 
ment  prescribed  in  the  Executive  Order. 

/s/  Kenneth  C.  Royall 
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Subscribed  and  sworn  to  before  me 
this  4th  day  of  June,  1948. 

/s/  Glenn  W.  Hitt 

My  commission  expires : 

April  20, 1950. 
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EXHIBIT  “C” 

Affidavit  of  Luke  W.  Finlay 

UNITED  STATES  OF  AMERICA 
DISTRICT  OF  COLUMBIA 

Luke  W.  Finlay,  being  first  duly  sworn,  on  oath  deposes 
and  states: 

He  is  a  Colonel  in  the  Army  of  the  United  States  and 
is  now  serving  as  the  Executive  Officer  to  the  Chief  of  the 
Railway  Transport  Service  Division  of  the  Transporta¬ 
tion  Corps  of  the  United  States  Army.  During  the  period 
of  active  hostilities  he  served  as  Executive  Officer  of  the 
Transportation  Corps  for  a  period  of  approximately  three 
years. 

In  his  present  capacity  he  is  familiar  with  the  steps 
taken  by  the  Secretary  of  the  Army  in  assuming  posses¬ 
sion,  operation  and  control  of  certain  railroads  on  May 
10, 1948,  under  the  provisions  of  Executive  Order  No.  9957. 
He  is  also  familiar  with  the  action  which  has  been  taken 
by  the  Army  during  the  period  subsequent  to  the  issuance 
of  the  Executive  Order  and  with  the  orders,  directives  and 
memoranda  which  have  been  disseminated  since  the 
188  assumption  of  possession,  operation  and  control  by 
the  Army.  There  have  been  published  General 
Orders  No.  1,  2,  3  and  4  in  connection  therewith  and  copies 
of  all  such  orders  are  annexed  hereto,  marked  Exhibits 
“A”,  “B”,  “C”  and  “D”  respectively  and  expressly 
made  a  part  hereof.  The  embargoes  which  were  lifted  by 
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General  Order  No.  2  (Exhibit  “B”)  were  embargoes 
against  the  movement  of  perishables  and  livestock  which 
had  been  issued  by  105  individual  railroads  prior  to  the 
issuance  of  Executive  Order  No.  9957,  in  anticipation  of 
the  threatened  strike  of  the  defendants  in  this  action. 

In  addition  to  the  foregoing  General  Orders,  the  Army 
has  dispatched  telegrams  by  the  terms  of  which  three  addi¬ 
tional  railroads  wre  taken  over  under  the  express  authority 
of  the  Executive  Order.  Copies  of  the  telegrams  by  which 
these  railroads,  the  Central  Railroad  Company  of  Pennsyl¬ 
vania,  Hudson  &  Manhattan  Railroad  Company,  and  Cen¬ 
tral  Railroad  Company  of  New  Jersey  were  tken  over  are 
annexed  hereto,  marked  Exhibits  “E”,  “F”  and  “G”  re¬ 
spectively,  and  expressly  made  a  part  hereof.  Possession, 
control  and  operation  of  the  transportation  systems  of 
these  three  railroads  were  taken  and  assumed  by  the  Secre¬ 
tary  of  the  Army  under  the  Executive  Order  because  of 
advice  received  by  the  Department  of  the  Army  to  the  effect 
that  a  strike  was  threatened  on  these  roads  as  well  as  on 
the  roads  named  in  the  Executive  Order  itself. 

On  May  10,  1948,  the  Department  of  the  Army  issued 
letter  instructions  implementing  the  Executive  Order.  A 
copy  of  that  letter  is  annexed  hereto,  marked  Exhibit  “H”, 
and  expressly  made  a  part  hereof. 

As  a  part  of  the  operation  of  the  railroads,  the  Army 
has  issued  a  series  of  directives  and  instructions  setting 
forth  procedures  for  its  regional  directors  and  representa¬ 
tives  with  individual  railroads  and  giving  notice  of  the 
assumption  of  responsibility  for  possession  and  control  of 
the  transportation  facilities  affected.  A  copy  of 
189  the  instructions  issued  to  the  Department  of  the 
Army  representatives  assigned  to  the  Southern  Rail¬ 
way  System,  marked  Exhibit  “I”,  is  annexed  hereto  and 
expressly  made  a  part  hereof.  Similar  instructions  were 
issued  to  the  Department  of  the  Army  representatives 
assigned  to  the  other  railroads  named  in  the  Executive 
Order  and  in  Exhibits  “E”,  “F”  and  “G”  A  copy  of 
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the  instructions  given  to  the  regional  director  of  the  South¬ 
western  Region  is  also  annexed  hereto,  marked  Exhibit 
“J”,  and  expressly  made  a  part  hereof.  Similar  instruc¬ 
tions  were  given  by  the  Chief  of  Transportation  to  the 
regional  directors  of  the  other  six  regions  designated  in 
Appendix  A  of  General  Order  No.  4  (Exhibit  “D”). 

The  Department  of  the  Army  representatives  assigned 
to  individual  carriers  served  on  the  carriers  notice  by  the 
Secretary  of  the  Army  of  his  assumption  of  responsibility 
for  possession  and  control  of  the  transportation  facilities 
of  the  carriers  in  the  form  annexed  hereto,  marked  Exhibit 
“K”,  and  expressly  made  a  part  hereof.  In  each  case  the 
name  of  the  specific  carrier  on  whom  the  notice  was  served 
was  filled  in  in  the  space  provided  therefor,  and  the  car¬ 
riers  were  directed  to  post  copies  of  the  notice  in  con¬ 
spicuous  places  about  their  properties  and  along  their  lines. 

As  indicated  in  the  instructions  to  the  Department  of  the 
Army  representatives  with  individual  railroads  (Exhibit 
“I”),  the  Army  has  required  the  submission  of  daily  re¬ 
ports  of  conditions  on  the  carriers  so  as  to  give  it  a  con¬ 
tinuing  picture  of  the  status  of  service  on  all  of  the  trans¬ 
portation  systems  of  which  possession  and  control  have 
been  taken  and  assumed.  The  daily  reports  of  the  indi¬ 
vidual  representatives  have  been  made  by  telephone  to  the 
seven  regional  directors  and  their  consolidated  daily  re¬ 
ports,  in  turn,  have  been  made  by  telephone  to  the  division 
of  the  Office  of  the  Chief  of  Transportation  of  which 
190  I  am  executive  officer.  Additional  reports  have  been, 
and  are  to  be,  made  where  circumstances  warrant. 
These  reports  have  covered  all  situations  of  interest  on 
the  seized  carriers,  including  without  limitation  such  mat¬ 
ters  as  wrecks,  floods,  car  shortages,  etc.  To  date  the  oper¬ 
ation  of  the  seized  transportation  systems  under  Depart¬ 
ment  of  the  Army  possession,  control  and  operation  has 
been  normal,  with  the  exception  of  unavoidable  disruptions 
incident  to  recent  flood  conditions  in  the  Northwest. 
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The  continued,  uninterrupted  operation  of  the  railroads 
is  vitally  necessary  to  the  functioning  of  the  United  States 
Army,  both  for  the  movement  of  personnel  and  for  the 
shipment  of  supplies  and  material. 

As  of  the  latest  date  for  which  figures  are  available, 
there  were  approximately  560,000  United  States  Army  and 
Air  Force  personnel  in  the  continental  United  States  and 
approximately  350,000  overseas,  or  a  total  of  approxi¬ 
mately  910,000. 

During  April,  1948,  a  total  of  approximately  20,000 
United  States  Army,  Navy,  Marine  and  Air  Corps  per¬ 
sonnel,  moving  in  groups  of  15  or  more,  were  transported 
within  the  United  States  by  rail.  There  was  a  sharp  in¬ 
crease  in  the  movement  of  personnel  during  May  which 
is  expected  to  continue  during  June  if  no  disruption  of  rail 
operations  occurs.  While  exact  figures  are  not  available 
on  the  movement  of  individuals  and  groups  of  less  than  15 
by  rail,  the  ratio  in  recent  months  has  been  in  the  neigh¬ 
borhood  of  6  persons  moving  individually  or  in  small 
groups  for  each  person  moving  in  groups  of  15  or  more. 
This  would  mean  that  the  total  movement  by  rail  for  the 
month  of  April  for  individuals  and  groups  of  all  sizes  was 
approximately  140,000,  and  that  the  corresponding  figure 
for  June  will  be  substantially  in  excess  of  that  total. 

Preliminary  estimates  for  the  month  of  May  indicate  a 
total  outbound  and  inbound  overseas  passenger 
191  movement  of  troops  and  Department  of  the  Army 
civilian  personnel  (civilian  employees,  dependents, 
etc.)  of  approximately  45,000,  the  corresponding  forecast 
for  the  month  of  June  being  approximately  40,000. 

At  the  present  time,  the  Army  is  also  actively  engaged 
in  the  return  of  the  remains  of  war  dead  from  overseas, 
the  scheduled  arrival  of  remains  for  the  month  of  June 
being  16,500.  The  Army  is  moving  these  remains  from 
ports  to  other  points  in  the  nation  under  appropriate  mili¬ 
tary  escort  as  expeditiously  as  possible,  and  any  interrup- 
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tion  in  rail  service  at  this  time  would  present  an  extremely 
serious  and  delicate  problem  in  the  accomplishment  of  this 
mission. 

The  quantity  of  Army  freight  moved  by  rail  within  the 
United  States  on  Department  of  the  Army  bills  of  lading 
during  April,  1948,  totaled  approximately  875,000  short 
tons.  This  total,  which  is  believed  to  be  a  fair  measure 
of  the  current  volume,  included  approximately  3,000  car¬ 
loads  of  aviation  gasoline  and  other  petroleum  products, 
1,500  carloads  of  ammonium  nitrate  solution  and  900  car¬ 
loads  of  ammonia. 

The  preliminary  estimate  of  the  outbound  ocean  move¬ 
ment  of  Army  cargoes  on  Army  and  commercial  vessels 
indicates  for  the  month  of  May,  1948,  a  total  of  approxi¬ 
mately  1,500,000  measurement  tons,  the  June  forecast 
being  approximately  1,400,000  measurement  tons.  Of  these 
totals,  considerably  in  excess  of  half  represents  grains, 
fertilizers,  salt,  coal,  flour,  etc.,  which  moved  or  will  move 
to  the  ports  on  other  than  Army  bills  of  lading  under  va¬ 
rious  occupied  area  and  foreign  assistance  programs  and 
is  over  and  above  the  figures  previously  given  for  Depart¬ 
ment  of  the  Army  rail  freight.  The  great  majority  of  the 
overseas  shipments,  of  course,  move  to  port  by  rail. 

Obviously  any  substantial  disruption  in  the  Army’s 
freight  and  passenger  traffic  as  above  described 
192  would  be  fraught  with  consequences  of  the  utmost 
gravity. 


Lute  W.  Finlay 

Subscribed  and  sworn  to  before  me  this  4th  day  of 
June,  1948. 


Mary  M.  Repetti 
Notary  Public  and  and 
for  the  District  of  Columbia. 


(Seal) 


My  Commission  Expires  December  1,  1949. 
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193  Filed  June  7  1948  Harry  M.  Hull,  Clerk 

EXHIBIT  “A” 

Department  of  the  Army  Operation  of  Railroads 
General  Order  No.  1 

1.  The  following  temporary  restraining  order  was  is¬ 
sued  by  the  District  Court  of  the  United  States  for  the 
District  of  Columbia  at  6:45  PM,  EST,  10  May  1948,  in 
the  case  of  the  United  States  of  America  vs.  Brotherhood 
of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Fire¬ 
men  and  Enginemen,  and  Switchmen’s  Union  of  North 
America  in  a  civil  action  bv  the  United  States : 

“IN  THE  DISTRICT  COURT  OF  THE  UNITED 
STATES  FOR  THE  DISTRICT  OF  COLUMBIA 

UNITED  STATES  OF  AMERICA,  Plaintiff, 

v. 

BROTHERHOOD  OF  LOCOMOTIVE  ENGINEERS, 
BROTHERHOOD  OF  LOCOMOTIVE  FIREMEN  AND 
ENGINEMEN,  and  SWITCHMEN’S  UNION  OF 
NORTH  AMERICA,  Defendants. 

Civil  Action  No.  1936-48 

Temporary  Restraining  Order  Against  Defendants 

This  action  came  on  to  be  heard  on  the  verified  complaint 
of  the  United  States  of  America  and  the  affidavits  of  J.  M. 
Donaldson,  Postmaster  General  of  the  United  States ;  J.  M. 
Johnson,  Director  of  the  Office  of  Defense  Transportation; 
and  Robert  F.  Cole,  Executive  Secretary  of  the  National 
Mediation  Board,  and  upon  the  plaintiff  application 

194  for  a  temporary  restraining  order  against  the  de¬ 
fendants,  and  each  of  them;  and  it  appearing  to  the 

Court  that  there  is  now  threatened  by  the  defendants 
herein,  Brotherhood  of  Locomotive  Engineers,  Brother¬ 
hood  of  Locomotive  Firemen  and  Engninemen,  and  Switch- 


men’s  Union  of  North  America,  a  strike  in  the  transporta¬ 
tion  by  railroad  system  of  the  United  States ;  and  that  such 
a  strike,  if  permitted  to  occur,  will  deprive  the  country  of 
essential  transportation  service,  will  greatly  obstruct  the 
flow  of  interstate  commerce  and  the  transmission  of  the 
mails  of  the  United  States  over  the  affected  railway  sys¬ 
tem,  will  imperil  the  national  health  and  safety,  will  inter¬ 
fere  with  and  obstruct  the  effective  performance  and  dis¬ 
charge  of  vital  and  necessary  Government  functions  and 
will  frustrate  the  powers  conferred  by  the  Constitution 
and  by  Acts  of  Congress  upon  the  Executive  branch  of  the 
Government,  and  will  cause  the  United  States  of  America 
to  suffer  irreparable  injury  for  which  it  has  no  adequate 
remedy  at  law. 

NOW,  THEREFORE,  IT  IS  BY  THE  COURT  this 
10th  day  of  May,  1948, 

ORDERED  that  the  defendants,  and  each  of  them,  and 
their  officers,  agents,  servants  and  employees,  and  all  per¬ 
sons  in  active  concert  or  participation  with  them,  be  and 
they  are  hereby  restrained  pending  further  order  of  this 
Court  from  in  any  manner  encouraging,  ordering,  engag¬ 
ing  in,  or  taking  part  in  a  threatened  strike  in  the  trans¬ 
portation  by  railroad  system  of  the  United  States,  or  from 
in  any  manner  interfering  with  or  affecting  the  orderly 
continuance  of  work  in  the  said  railway  system,  and  from 
taking  any  action  which  "would  interfere  with  this  Court’s 
jurisdiction  in  the  premises : 

AND  IT  IS  FURTHER  ORDERED  THAT  THE  DE¬ 
FENDANTS,  and  each  of  them,  and  their  officers,  agents, 
servants  and  employees,  and  all  persons  in  active  concert 
or  participation  with  them,  be  and  they  are  hereby 
195  restrained  pending  further  order  of  this  court  from 
in  manner  permitting  or  allowing  to  remain  out¬ 
standing  the  notice  and  statement  issued  on  or  about  April 
29,  1948,  by  D.  B.  Robertson,  President,  Brotherhood  of 
Locomotive  Firemen  and  Enginemen;  A.  Johnston,  Grand 
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Chief  Engineer,  Brotherhood  of  Locomotive  Engineers  and 
A.  J.  Glover,  President,  Switchmen’s  Union  of  North 
America,  which  notice  or  statement  in  effect  called  a  strike 
of  the  said  defendant  Unions  in  the  transportation  by  rail¬ 
road  system  of  the  United  States  and  the  defendants  are 
further  ordered  and  directed  to  withdraw  forthwith  the 
said  notice  and  statement  herein  described. 

AND  IT  IS  FURTHER  ORDERED  that  this  restrain¬ 
ing  order  shall  expire  at  7 :45  o’clock  p.  m.  on  May  19, 1948, 
unless  before  such  time  the  order  for  good  cause  shown  is 
extended,  or  unless  the  defendants  consent  that  it  may  be 
extended  for  a  longer  period : 

AND  IT  IS  FURTHER  ORDERED  that  plaintiff’s 
motion  for  preliminary  injunction  be  set  down  for  hearing 
on  May  19, 1948,  at  10 :00  o  ’clock  a.  m. 

/s/  T.  Alan  Goldsborough 
Justice” 

196  2.  In  view  of  the  fact  that  the  transportation 

system  within  the  territorial  limits  of  the  United 
States  of  the  carriers  by  railroad  listed  in  Executive 
Order  No.  9957,  dated  10  May  1948  and  effective  at  noon, 
EST,  that  date,  are  presently  in  the  control,  possession 
and  operation  of  the  United  States  under  the  supervision 
of  the  Secretary  of  the  Army  in  accordance  with  such 
Executive  Order,  the  chief  executive  officers  of  all  such 
carriers  will  immediately  disseminate  by  the  most  effective 
means  at  their  disposal  notice  of  this  temporary  restrain¬ 
ing  order  to  all  of  their  affected  employees. 

/s/  Edmond  H.  Leavey 
Edmond  H.  Leavey 
Major  General 
Chief  of  Transportation 

10  May  1948—2320  Hours 

(Dispatched  by  telegraph  to  Presidents  of  all  carriers 

concerned) 
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EXHIBIT  “B” 

Department  of  the  Army  Operation  of  Railroads 
General  Order  No.  2 

ALL  OUTSTANDING  EMBARGOES  ON  THE  MOVE¬ 
MENT  OF  PERISHABLES  AND  LIVE  STOCK  IS¬ 
SUED  IN  ANTICIPATION  OF  STRIKE  ACTION  WILL 
BE  CANCELLED  EFFECTIVE  IMMEDIATELY.  ALL 
CARRIERS  UNDER  FEDERAL  CONTROL  HAVE 
BEEN  NOTIFIED  DIRECTLY  THROUGH  AAR  CHAN¬ 
NELS. 

EDMOND  H.  LEAVEY 
EDMOND  H.  LEAVEY 
MAJOR  GENERAL 
CHIEF  OF  TRANS¬ 
PORTATION 

11  May  1948  0745  Hours 

(Dispatched  by  telegraph  to  all  Regional  Directors) 

EXHIBIT  “ C ” 

19S  Department  of  the  Army  Operation  of 

Railroads 

General  Order  No.  3 

ALL  CARRIERS  UNDER  FEDERAL  CONTROL  WILL 
COMPLY  WITH  ALL  ORDERS,  RULES,  DIRECTIVES, 
ETC.,  ISSUED  BY  THE  OFFICE  OF  DEFENSE 
TRANSPORTATION  AND  THE  INTERSTATE  COM¬ 
MERCE  COMMISSION  PRIOR  TO  FEDERAL  CON¬ 
TROL,  OR  THOSE  THAT  MAY  BE  ISSUED  BY 
THOSE  AGENCIES  DURING  FEDERAL  CONTROL. 
ALL  CARRIERS  UNDER  FEDERAL  CONTROL  HAVE 
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BEEN  NOTIFIED  DIRECTLY  THROUGH  AAR  CHAN¬ 
NELS. 

EDMOND  H.  LEAVEY 
EDMOND  H.  LEAVEY 
MAJOR  GENERAL 
CHIEF  OF  TRANS¬ 
PORTATION 

13  May  48  1200  Hours 

(Dispatched  by  telegraph  to  all  Regional  Directors) 

199  Filed  June  7,  1948  Harry  M.  Hull,  Clerk 


EXHIBIT  “D”* 


210  Filed  Jun.  7,  1948  Harry  M.  Hull,  Clerk. 


EXHIBIT  “E” 


Added  Carriers 
COPY 
UNCLASSIFIED 

Brig.  General  Paul  F.  Yount 

CENTRAL  RAILROAD  COMPANY  OF  PENNSYLVA¬ 
NIA 

143  LIBERTY  STREET 
NEW  YORK,  NEW  YORK 

ATTENTION  EARL  MOORE  PRESIDENT  AND 
CHIEF  EXECUTIVE  OFFICER  PURSUANT  TO 
THE  AUTHORITY  VESTED  IN  ME  BY  EXECUTIVE 
ORDER  SIGNED  TODAY  BY  THE  PRESIDENT  OF 
THE  UNITED  STATES  I  HEREBY  TAKE  AND 
ASSUME  POSSESSION  COMMA  CONTROL  AND 
OPERATION  OF  THE  RAILROAD  NAMED  ABOVE 
EFFECTIVE  TWELVE  NOON  TODAY  EST  END 


*  Exhibit  “D”  to  this  Exhibit  is  the  same  as  Plaintiff’s  Exhibit  #15 
and  appears  at  Page  294. 
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KENNETH  C.  ROYALL,  SECRETARY  OF  THE  ARMY 

Dispatched  10  May  1948  at  1806 

UNCLASSIFIED 

PAUL  F.  YOUNT,  Brig.  Gen. 
TCACO  Gen.  Yount,  4523  Asst.  Chief  of  Transportation 

1  1 

COPY 

211  Filed  Jnne  7  1948  Harry  M.  Hull,  Clerk. 

EXHIBIT  “F” 


UNCLASSIFIED 

Brig.  General  Paul  F.  Yount 
HUDSON  AND  MANHATTAN  RAILROAD 
COMPANY 
30  CHURCH  STREET 
NEW  YORK,  NEW  YORK 

ATTENTION  WILLIAM  J.  EGAN,  CHAIRMAN  OF 
BOARD  AND  PRESIDENT  PURSUANT  TO  THE 
AUTHORITY  VESTED  IN  ME  BY  EXECUTIVE 
ORDER  SIGNED  TODAY  BY  THE  PRESIDENT  OF 
THE  UNITED  STATES  I  HEREBY  TAKE  AND 
ASSUME  POSSESSION,  CONTROL  AND  OPERATION 
OF  THE  RAILROAD  NAMED  ABOVE  EFFECTIVE 
TWELVE  NOON  TODAY  EST  END  KENNETH  C. 
ROYALL,  SECRETARY  OF  THE  ARMY 
DISPATCHED  10  MAY  1948, 1806 
UNCLASSIFIED 

PAUL  F.  YOUNT,  Brig.  Gen. 

Asst.  Chief  of  Transportation 
TCACO  Gen.  Yount,  4523  1  1 
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EXHIBIT  “6” 

COPY 

UNCLASSIFIED 

Brig.  Gen.  Paul  F.  Yount 
CENTRAL  RAILROAD  COMPANY  OF 
NEW  JERSEY 
143  LIBERTY  STREET 
NEW  YORK,  NEW  YORK 

ATTENTION  EARL  MOORE  PRESIDENT  AND 
CHIEF  EXECUTIVE  OFFICER  PURSUANT  TO 
THE  AUTHORITY  VESTED  IN  ME  BY  EXECUTIVE 
ORDER  SIGNED  TODAY  BY  THE  PRESIDENT  OF 
THE  UNITED  STATES  I  HEREBY  TAKE  AND 
ASSUME  POSSESSION  COMMA  CONTROL  AND 
OPERATION  OF  THE  RAILROAD  NAMED  ABOVE 
EFFECTIVE  TWELVE  NOON  TODAY  EST  END 
KENNETH  C.  ROYALL,  SECRETARY  OF  THE  ARMY 
Dispatched  10  May  1948  at  1806  hours 
UNCLASSIFIED 

PAUL  F.  YOUNT,  Brig.  Gen. 
Asst.  Chief  of  Transportation 
TCACO  Brig.  Gen.  Yount,  4523  1  1 
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EXHIBIT  “H” 

Classification  canceled  by  authority  of  Chief 
of  Transportation  by  RBB  4  June  1948  date 
DEPARTMENT  OF  THE  ARMY 
DEPARTMENT  OF  THE  ARMY  GENERAL  STAFF 
PLANS  AND  OPERATIONS  DIVISION 
WASHINGTON  25,  D.  C. 


i 
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P&O  004.07  (10  May  48)  DATE  10  May  1948 

SUBJECT :  Implementation  of  Executive  Order  No. 

9957  Government  Operation  of  Certain 
Railroads. 

TO :  Directors,  General  Staff  Divisions,  U.  S.  Army 

Chiefs,  Special  Staff  Divisions,  U.  S.  Army 
Chief,  Army  Field  Forces 
Commanding  Generals: 

Numbered  Armies 
Military  District  of  Washington 
Chiefs  of  Administrative  and  Technical 
Services 

I  References : 

1.  Executive  Order  No.  9957,  dated  10  May  1948. 

2.  AG  letter,  dated  31  January  1947,  file:  AGAO-S 
004.01  (24  January  47)  E-M;  and  AG  letter,  dated  30  Jan¬ 
uary  1947,  file:  AGAO-S  004.01  (24  January  1947)  E-M, 
both  subject:  “ Federal  Seizure  and/or  Operation  of  Pri¬ 
vate  Property  and  Federal  Military  Aid  to  Civil  Power.” 

II  THE  SECRETARY  OF  THE  ARMY  DIRECTS : 

1.  That  all  existing  directives  concerning  Executive 
Order  No.  9957  which  are  in  conflict  with  the  provisions 
of  this  directive  are  hereby  rescinded. 

2.  That  the  Director  of  Plans  and  Operations,  General 
Staff,  U.  S.  Army,  will  exercise  General  Staff  supervision 
and  direction  of  Department  of  the  Army  action  under  the 
provisions  of  Executive  Order  No.  9957. 

3.  That  the  Chief  of  Transportation  be  designated  as 
the  agent  responsible  for  the  implementation  of  all  Depart¬ 
ment  of  the  Army  action,  where  the  primary  mission  is 
technical  assistance. 

Classification  canceled  by  authority  of  Chief  of  Trans¬ 
portation  by  RBB  4  June  1948  date 

4.  That  to  effectuate  the  purpose  of  the  Executive 
Order  to  provide  for  the  orderly  administration,  super¬ 
vision  and  direction  of  the  carriers  in  accordance  with  the 
terms  thereof,  there  are  hereby  created  seven  (7)  regions, 
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which  will  embark  and  include  all  railroad  lines.  The 
Seven  (7)  regions,  the  railroads  they  include,  and  the  loca¬ 
tions  of  their  operating  headquarters  are  listed  in  attached 
inclosure.  The  Regional  Directors  shall  be  responsible  to 
and  report  directly  to  the  Chief  of  Transportation. 

5.  That  all  addressees  make  available  to  the  Chief  of 
Transportation,  at  his  request,  such  qualified  officers  and 
enlisted  personnel,  equipment,  material  and  other  supplies 
as  may  be  required  by  him  to  accomplish  his  mission  in  the 
control,  possession  and  operation  of  the  railroads. 

FOR  THE  CHIEF  OF  STAFF : 

/s/  A.  C.  Wedemeyer 
A.  C.  Wedemeyer 
?jt.  General,  GSC 
Director,  Plans  and 
Operations, 

General  Staff,  U.  S.  Army 
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EXHIBIT  “I” 

Instructions  to  the  Department  of  the  Army 
Representatives  with  Individual  Railroads 
1.  You  will  proceed  at  once  to  the  operating  headquar¬ 
ters  of  Southern  Railway  System  Railroad,  located  at 
Washington,  D.  C.,  to  which  you  have  been  assigned  as 
Department  of  the  Army  Representative.  Upon  arrival 
you  will  serve  a  copy  of  the  attached  Executive  Order  and 
official  notice  on  the  responsible  Representatives  of  the  car¬ 
rier,  and  advise  them  that  the  railroad  has  been  taken  over 
by  the  Department  of  the  Army  under  the  executive  Order. 
You  are  further  to  advise  them  that  pursuant  to  the  terms 
of  the  Executive  Order  the  management  of  the  road  will 
be  left  in  their  hands  until  instructions  to  the  contrary  are 
received  by  you  from  higher  authority;  that  they  are  to 
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proceed  with  the  operation  of  the  railroad  in  the  usual 
manner,  and  to  continue  employment  of  their  employees 
under  the  existing  terms  and  conditions  of  employment, 
but  are  to  keep  you  fully  advised  at  all  times  of  conditions 
on  the  lines  of  the  carrier  and  are  to  relay  their  needs 
for  assistance  from  the  Department  of  the  Army  through 
you  except  in  cases  of  emergencies. 

2.  You  are  to  report  that  you  have  assumed  your  duties, 
giving  your  address  and  24-hour  telephone  number  immedi¬ 
ately  to  the  Commanding  General,  Military  District  of 
Washington,  Washington  25,  D.  C.,  and  to  the  Regional 
Director  Southeastern  Region,  located  at  15th  &  K  Streets, 
N.  W.,  Washington,  D.  C.,  telephone  number  National  4460, 
Extension  438. 

3.  !  You  are  to  make  daily  reports  of  conditions  to  the 
Regional  Director  not  later  than  1400  Washington  time, 
and  other  reports  when  indicated,  rquesting  any  operating 
assistance  or  protection  for  the  lines,  through  him  except 
in  cases  of  emergency  when  direct  communication  to  Army 
Commands  is  authorized.  In  such  cases  you  will,  however, 
communicate  with  the  Regional  Director  at  the  earliest 
possible  moment.  You  will  obey  all  orders  on  operational 
matters  received  from  the  Regional  Director,  under  whose 
command  you  will  be,  with  respect  to  such  matters. 

4.  For  military  administration,  supply,  and  discipline 
you  will  be  under  the  command  of  the  Commanding  Gen¬ 
eral  of  the  Military  District  of  Washington.  He  will  pro¬ 
vide  you  with  necessary  office  Supplies  and  services,  cleri¬ 
cal  assistance,  medical  service,  and  other  matters  within  his 
administrative  jurisdiction. 

5.  In  all  public  relations  matters  you  are  to  be  guided 
strictly  by  the  attached  instructions.  Your  primary  func¬ 
tion  is  to  aid  in  the  continued  orderly  operation  of  the  rail¬ 
road  to  which  you  are  assigned  as  Department  of  the. 
Army  Representative.  No  action  is  to  be  taken  on  your 
part  that  would  tend  in  any  way  to  defeat  the  accomplish¬ 
ment  of  that  purpose. 
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6.  Additional  instructions  will  be  provided  to  you  from 
time  to  time  by  the  Chief  of  Transportation  and  your 
Regional  Director. 

Chief  of  Transportation 

215  Filed  Jun.  7,  1948  Harry  M.  Hull,  Clerk. 

EXHIBIT  “J” 

DEPARTMENT  OF  THE  ARMY 
Office  of  the  Chief  of  Transportation 
Washington  25,  D.  C. 

TCORR  004.01  (RR)  Southwestern  Region 

10  May  1948 

Col.  J.  D.  Farrington 
President 

Chicago  Rock  Island  &  Pacific  R.  R.  Co. 

La  Salle  St  Sta. 

Chicago  5,  HI. 

Dear  Col.  Farrington: 

You  are  hereby  designated  as  Regional  Director  for  the 
Southwestern  Region,  Department  of  the  Army  Operation 
of  Railroads.  You  will  be  charged  with  direct  responsibil¬ 
ity  under  the  command  of  the  Chief  of  Transportation  for 
the  operation  of  all  railroads  in  the  Southwestern  Region 
as  listed  on  the  attached  list.  Department  of  the  Army 
representatives,  who  will  be  under  your  command  for  oper¬ 
ational  purposes,  have  been  ordered  to  the  operating  head¬ 
quarters  of  each  of  the  railroads  in  your  Region  to  assume 
control  for  the  Department  of  the  Army.  They  have  been 
instructed  not  to  interfere  with  the  operation  of  said  rail¬ 
roads  without  further  instructions  from  higher  authority, 
but  to  keep  you  currently  and  fully  advised  of  operating 
and  labor  conditions  on  the  railroads.  Except  in  cases  of 
emergencies,  requests  for  protection  from  the  railroads  to 
the  Army  Commander  in  whose  area  they  operate  are  to  be 
made  through  your  office.  To  facilitate  the  handling  of 
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such  requests,  liaison  officers  will  be  ordered  to  your  head¬ 
quarters  from  each  Army  area  into  which  your  Region 
extends. 

Where  necessary  to  insure  continued  operation  of  the 
railroads,  you  and  the  Department  of  the  Army  representa¬ 
tives  are  to  request  that  military  operating  personnel  be 
assigned  to  the  railroads.  Such  requests  will  normally  be 
made  by  you  upon  the  appropriate  Army  Commander,  al¬ 
though  in  extreme  emergencies  requests  may  be  made  by 
Department  of  the  Army  representatives  upon  the  Army 
Commander.  When  assigned,  operating  personnel  while 
so  functioning,  will  be  under  your  command. 

All  Department  of  the  Army  personnel  engaged  in  the 
operation  of  the  railroads  are  under  the  administrative 
command  of  the  Army,  however,  and  the  following  func¬ 
tions  will  be  performed  by  the  Army  Commander. 

a.  The  Command  of  all  such  military  personnel  and 
detachments,  except  when  engaged  in  operating  functions. 

b.  The  initiation  of  requisitions  for  the  storage  and 
issuance  of  military  supplies  and  equipment  (except  the 
supply  of  facilities,  materials,  tools,  machinery  and  equip¬ 
ment  necessary  for  railroad  operations)  to  meet  require¬ 
ments,  as  set  forth  in  separate  instructions. 

c.  Repair  and  salvage  activities  pertaining  to  military 
equipment. 

d.  Supervision  and  operation  of  fixed  Army  signal 
communications. 

e.  Court-martial  jurisdiction. 

f.  i  Supervision  and  operation  of  Special  Services  and 
morale  Services  activities. 

g.  Provision  and  operation  of  laundry  facilities,  if  nec¬ 
essary. 

h.  Military  Training. 

i.  Hopitalization,  sanitation,  and  evacuation. 

j.  Provision  for  housing  of  troops. 

k.  Purchase  or  lease  of  real  estate  necessary  for  activi¬ 
ties.  .  ‘ 
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L  Army  fiscal  services. 

m.  Provision  of  adequate  religious  facilities  and  super¬ 
vision  where  existing  facilities  are  inadequate. 

n.  Repair  and  maintenance  of  real  property  and  of 
utilities  under  Army  Area  jurisdiction. 

o.  Where  requested,  security  of  railroads  and  railroad 
facilities  under  Army  Control,  including  personal  and 
real  property. 

Department  of  the  Army  representatives  have  been 
ordered  to  make  daily  operating  reports  to  you  not  later 
than  1400  Washington  time.  You,  in  turn,  will  make  an 
operating  report  of  conditions  in  your  Region  daily  to  the 
Office  of  the  Chief  of  Transportation  not  later  than  1600 
Washington  time.  Where  conditions  require  it,  more  fre¬ 
quent  reports  will  be  made. 

Officer  personnel  will  be  ordered  to  your  headquarters 
as  indicated  in  the  attached  list  with  the  exception  that 
Judge  Advocate  officers  and  Fiscal  officers  will  be  ordered 
to  the  Office  of  the  Chief  of  Transportation  for  a  brief 
period  for  indoctrination  prior  to  reporting  to  your  head¬ 
quarters. 

Public  Information  instructions  are  also  attached.  It  is 
imperative  that  these  instructions  be  carefully  observed 
and  that  nothing  be  done  that  is  within  your  power  to  pre¬ 
vent,  that  will  effect  the  continued  smooth  functioning  of 
the  carriers  under  your  charge.  Additional  officers  and 
clerical  assistants  to  the  extent  needed  may  be  obtained 
through  the  headquarters  of  the  Fifth  Army.  You  will,  at 
all  times,  keep  the  Commanding  Generals  of  the  Third, 
Fourth  and  Fifth  Armies  into  which  your  Region  extends, 
informed  of  conditions  within  their  Army  Areas.  For  this 
purpose  the  Liaison  Officers  provided  by  the  Armies  will 
be  fully  utilized. 

To  insure  full  coverage,  Department  of  the  Army  repre¬ 
sentatives  have  been  ordered  to  numerous  small  carriers. 
If,  in  any  such  case,  the  Department  of  the  Army  repre¬ 
sentative  recommends  to  you  that  his  continued  services 
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are  no  longer  required,  yon  are  authorized,  in  your  dis¬ 
cretion,  to  direct  his  return  to  his  permanent  duty  station, 
in  which  event  you  will  instruct  him,  prior  to  his  departure, 
to  make  full  arrangements  with  the  carrier  to  advise  you 
promptly  of  any  conditions  thereafter  arising  that  require 
action  on  your  part.  Release  of  Department  of  the  Army 
representatives  from  assignment  under  this  authority  will 
be  reported  to  the  Office  of  the  Chief  of  Transporta¬ 
tion. 

217  Until  further  instructions,  all  contacts  with  the 
Office  of  the  Chief  of  Transportation  will  normally 
be  made  through  the  Chief  of  Railway  Operations  Branch, 
Republic  6700,  Ext.  75448,  75453, 4959,  and  5518.  Any  ques¬ 
tions  regarding  your  functions  and  responsibilities  should 
be  referred  to  him  for  clarification. 

There  are  enclosed  2  copies  of  the  TC  Plan  for  Operation 
of  Railways. 

Until  definite  instructions  on  the  subject  are  issued,  no 
operating  contracts  or  other  agreements  are  to  be  nego¬ 
tiated  with  the  carriers. 

Additional  instructions  will  be  issued  by  the  Chief  of 
Transportation  from  time  to  time. 

Special  reference  is  made  to  Appendix  J  and  M  which 
will  be  strictly  complied  with. 

Sincerely, 

Edmond  H.  Leavey 
Major-General 
Chief  of  Transportation 

3  Inclosures 

1.  TC  Plan 

2.  Executive  Order 

3.  List  of  Personnel 
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EXHIBIT  “K” 

DEPARTMENT  OF  THE  ARMY 
Washington  25,  D.  C. 

11  May  1948 

By  Executive  Order  dated  the  10th  day  of  May,  1948,  the 
President  of  the  United  States  has  directed  the  Secretary 
of  the  Army  to  assume  the  responsibility  for  possession 
and  control  of  the  transportation  facilities  of  this  Com¬ 
pany,  Southern  Railway  System,  effective  as  of  1200 
o’clock  Eastern  Standard  Time  10  May,  1948.  This  action 
was  taken  to  provide  for  the  resumption  of  vital  trans¬ 
portation  service.  The  continued  operation  of  the  facilities 
hereby  taken  is  essential  to  the  welfare  of  the  nation. 

Kenneth  C.  Royall 
Secretary  of  the  Army 
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Affidavit  of  Arthur  J.  Glover 
District  of  Columbia:  ss. 

Arthur  J.  Glover,  being  duly  sworn,  deposes  and  says 
as  follows : 

I  am  President  of  the  Switchmen’s  Union  of  North 
America  and  the  same  Arthur  J.  Glover  whose  affidavit 
was  filed  in  this  cause  on  Mav  27, 1948. 

Affiant  further  says  that  on  May  6,  1948,  at  his  home  in 
Buffalo,  N.  Y.,  he  received  a  long  distance  telephone  call 
from  Dr.  John  R.  Steelman,  Assistant  to  the  President, 
placed  at  the  latter’s  office  in  Washington,  D.  C.  That 
during  the  ensuing  conversation  the  said  Dr.  Steelman  re¬ 
quested  affiant  to  come  from  Buffalo  to  Washington,  D.  C., 
for  the  purpose  of  meeting  with  representatives  of  the 
railroads,  with  Dr.  Steelman  acting  in  a  mediatory  ca- 
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pacity,  in  an  effort  to  settle  the  controversy  which  was  the 
basis  of  the  call  for  strike  as  of  May  11,  1948,  issued  by 
defendant  labor  organizations;  that  Dr.  Steelman  stated 
he  was  making  like  requests  of  Alvanley  Johnston  and 
D.  B.  Robertson,  chief  executives  of  the  Brotherhood  of 
Locomotive  Engineers  and  Brotherhood  of  Loco- 
220  motive  Firemen  and  Enginemen,  respectively,  and 
representatives  of  the  railroads  that  they  be  in 
Washington,  D.  C.,  to  take  part  in  said  negotiations. 

Affiant  further  says  that  pursuant  to  said  request,  and 
solely  by  reason  thereof,  he  came  to  Washington,  D.  C., 
on  May  7,  1948,  to  engage  in  settlement  discussions,  under 
government  auspices,  with  representatives  of  the  rail¬ 
roads;  that  from  May  7,  1948,  through  May  10,  1948,  on 
which  latter  date  the  summons,  copy  of  complaint  and 
temporary  restraining  order  were  served  upon  him  by  a 
deputy  U.  S.  Marshal  in  a  room  in  the  Hamilton  Hotel, 
Washington,  D.  C.,  affiant  was  in  the  District  of  Columbia 
to  participate  in  said  settlement  discussions  and  for  no 
other  purposes ;  that  at  no  time  during  said  period,  nor  on 
May  10,  1948,  was  affiant  engaged  in  representing  or  act¬ 
ing  for  any  employee  members  of  the  Switchmen’s  Union 
of  North  America  in  the  District  of  Columbia  except  to  the 
extent  that  he  was  a  participant  in  said  negotiations  in 
response  to  the  request  of  Dr.  Steelman. 

Affiant  further  says  that  all  prior  conferences  between 
representatives  of  employees  and  the  railroads  pertaining 
to  the  matters  in  dispute,  the  mediatory  proceedings  con¬ 
ducted  by  the  National  Mediation  Board,  and  hearings  be¬ 
fore  the  Emergency  Board  appointed  by  the  President  on 
January  27,  1947,  were  held  in  Chicago,  Illinois,  and  that 
no  negotiations,  conferences,  or  discussions  would  have 
been  carried  on  in  the  District  of  Columbia  and  attended 
by  affiant  but  for  the  request  of  Dr.  Steelman  heretofore 
mentioned. 

/s /  Arthur  J.  Glover 
Arthur  J.  Glover 
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DISTRICT  OF  COLUMBIA:  ss. 

SWORN  TO  before  me  and  subscribed  in  my  presence 
this  9th  day  of  June  1948. 

/s/  Eleanor  F.  Randle 
Eleanor  F.  Randle 
Notary  Public 

My  Commission  expires  Oct.  1, 1952. 

t 
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Findings  of  Fact 

Upon  consideration  of  plaintiff’s  application  for  a  pre¬ 
liminary  injunction,  the  pleadings,  briefs,  arguments  of 
counsel,  and  the  entire  record  in  this  cause,  the  Court 
hereby  makes  the  following  findings  of  fact : 

1.  On  January  23,  1948,  the  National  Mediation  Board 
advised  the  President  of  the  United  States  that  in  its 
judgment  there  existed  a  situation  such  as  is  described  in 
Section  10  of  the  Railway  Labor  Act,  as  amended,  in  re¬ 
spect  of  a  wage  dispute  between  designated  carriers  by 
railway  and  certain  of  their  employees  represented  by  de¬ 
fendants  herein,  that  the  said  dispute  threatens  to  inter¬ 
rupt  interstate  commerce  to  a  degree  which  would  deprive 
the  country  of  essential  transportation  service,  and  that  a 
strike  date  had  been  set  by  the  labor  organizations  for  6 :00 
a.  m.,  February  1, 1948. 

2.  On  January  27,  1948,  the  President,  pursuant  to 
Section  10  of  the  Railway  Labor  Act,  issued  Executive 
Order  No.  9929  creating  an  Emergency  Board  to  investi¬ 
gate  the  above-mentioned  dispute,  and  on  January  30, 
194S,  appointed  Wm.  M.  Leiserson,  Chairman,  and  George 
E.  Bushnell  and  W.  -Willard  Wirtz,  Members  of  the 

Board. 

222  3.  Public  hearings  were  duly  held  by  the  Board 
from  February  2,  1948  to  March  10,  1948,  inclusive, 

Sundays  excepted. 
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4.  Executive  Order  No.  9929  provided  that  the  Board 
should  report  its  findings  to  the  President  within  thirty 
days  from  the  date  of  the  Executive  Order.  On  February 
21,  1948,  the  parties  to  the  dispute  entered  a  stipulation 
agreeing  to  extend  until  March  27,  1948,  the  date  on  or 
before  which  the  Board  should  submit  its  report  and  recom¬ 
mendations  to  the  President.  The  extension  of  time  was 
approved  by  the  President  on  February  26, 1948. 

5.  After  the  close  of  the  hearings  on  March  10,  1948, 
conferences  were  held  by  the  Emergency  Board  with  rep¬ 
resentatives  of  the  parties  for  the  purpose  of  securing  a 
settlement  of  all  or  part  of  the  issues  in  dispute  by  mutual 
agreement,  but  no  agreement  on  any  of  the  issues  was 
reached. 

6.  On  March  27,  1948,  the  Board  transmitted  its  report 
on  its  investigation  of  the  issues  in  the  dispute,  together 
■with  its  recommendations  as  to  the  issues,  to  the  President 
and  on  the  same  date  the  report  was  made  public. 

7.  On  March  29,  1948,  the  carriers  involved  in  the  dis¬ 
pute  advised  the  President  that  they  were  willing  to  make 
effective  the  recommendations  made  by  the  Board  in  its 
report. 

8.  On  April  6, 1948,  the  defendants  advised  the  carriers 
that  they  had  declined  to  accept  the  recommendations  of 
the  Emergency  Board  but  at  the  same  time  requested  a 
conference  with  the  carriers  to  be  held  on  April  14,  1948, 
for  the  purpose  of  discussing  the  matters  considered  in 
the  Boards  report. 

9.  From  April  14th  to  April  27, 1948,  joint  sessions  by 
the  carriers  and  the  defendants  were  held,  but  no  agreement 
was  reached. 

10.  Section  10  of  the  Railway  Labor  Act  provides  that 
“After  the  creation  of  such  Board,  and  for  thirty  days 

after  such  Board  has  made  its  report  to  the  Presi- 
223  dent,  no  change,  except  by  agreement,  shall  be  made 
by  the  parties  to  the  controversy  in  the  conditions 
out  of  which  the  dispute  arose.”  Since  the  Board’s  report 
was  made  on  March  27,  1948,  the  “cooling-off”  period 
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provided  in  Section  10  expired  as  of  April  27,  1948.  On 
April  28,  1948,  the  National  Mediation  Board,  pursuant  to 
Section  5  of  the  Railway  Labor  Act,  advised  the  parties  to 
the  dispute  that  it  desired  to  discuss  the  situation  further 
with  a  view  to  arriving  at  a  settlement  of  the  issues. 

11.  Mediation  Board  proceedings  commenced  in  Chi¬ 
cago,  Illinois,  on  April  29,  1948  and  were  terminated  on 
May  4,  1948,  but  no  agreement  by  the  parties  was  reached. 
On  April  30, 1948,  during  the  above  mediation  proceedings, 
the  labor  organizations  involved  notified  the  carriers  in 
writing  that  all  employees  represented  by  them  would 
withdraw  from  the  service  of  the  carriers  at  6:00  a.  m., 
May  11, 1948,  unless  the  issues  in  the  dispute  were  settled 
prior  thereto. 

12.  On  May  10, 1948,  the  President  of  the  United  States, 
acting  under  the  Constitution  and  laws  of  the  United 
States,  including  the  Act  of  August  29,  1916,  39  Stat.  619, 
645,  issued  Executive  Order  No.  9957.  By  the  terms  of  said 
Executive  Order  the  United  States  took  possession  of  and 
assumed  control  and  operation  of  those  carriers  by  railroad 
named  in  the  Executive  Order,  and  the  Secretary  of  the 
Army  was  given  authority  to  take  possession  and  assume 
operation  and  control,  in  the  name  of  the  United  States, 
of  such  additional  carriers  as  he  should  deem  necessary. 
Upon  the  assumption  on  May  10, 1948,  of  such  possession, 
control  and  operation  of  the  carriers  by  the  United  States, 
the  United  States  became  the  employer  of  the  employees 
performing  services  on  the  seized  carriers.  Such  employee 
relationship  has  continued  to  the  date  of  this  hearing  and 
at  no  time  since  May  10, 1948,  have  the  carriers  themselves 
stood  in  the  capacity  of  employers. 

13.  On  May  10,  1948,  subsequent  to  the  effective  hour 
on  that  date  of  Executive  Order  No.  9957,  the  Secretary 

of  the  Army  conferred  with  the  chief  executives  of 
224  the  defendants  herein  relative  to  the  continuation  of 

services  on  the  seized  carriers.  During  such  con¬ 
ference  the  Secretary  of  the  Army  asked  the  Chief  execu- 
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tives  of  the  defendants  whether  those  railway  employees 
having  membership  in  the  labor  organizations  represented 
by  them  would  continue  to  perform  services  on  the  rail¬ 
roads  which  had  been  taken  by  the  United  States  and 
whether  the  strike  call  set  for  6:00  a.  m.,  May  11,  1948, 
would  be  called  off  and  cancelled.  The  Chief  executive  of 
each  of  the  defendants  advised  that  the  strike  call  would 
not  be  called  off  or  cancelled  and  that  the  railway  employees 
having  membership  in  the  Unions  represented  by  them 
would  not  be  advised  to  continue  to  perform  services  on  the 
seized  carriers  after  6 :00  a.  m.,  May  11,  1948. 

14.  (a)  In  the  event  that  a  strike  of  the  carriers 
named  in  the  Executive  Order  is  permitted  to  occur,  there 
will  necessarily  result  a  work  stoppage  in  virtually  the 
entire  railway  system  of  the  nation.  Although  the  defend¬ 
ant  unions  represent  only  a  fractional  part  of  the  total 
railway  employees  of  the  nation,  the  nature  of  their  work 
and  of  the  operation  of  the  interstate  railway  system  is 
such  that  a  strike  on  their  part  will  necessarily  result  in 
the  inability  of  the  remaining  railway  employees  of  the 
United  States  to  perform  their  jobs  and  virtually  all  rail¬ 
way  operations  will  immediately  cease. 

(b)  Such  threatened  strike,  if  permitted  to  occur,  will 
deprive  the  country  of  essential  transportation  service  and 
will  greatly  obstruct  the  flow  of  interstate  commerce  and 
the  transmission  of  the  mails  of  the  United  States  over  the 
affected  railway  system. 

(c)  Such  threatened  strike,  if  permitted  to  occur,  will 
deprive  the  Department  of  the  Army,  and  the  Military 
Establishment  generally  of  supplies  and  materials,  and 
mobility  of  personnel,  necessary  to  the  operations  of  the 
Military  at  home  and  in  the  occupied  countries  abroad. 

(d)  Such  threatened  strike,  if  permitted  to  occur,  will 
interfere  with  and  obstruct  the  effective  performance  and 
discharge  of  vital  and  necessary  Governmental  functions 
and  will  frustrate  the  powers  conferred  by  the  Constitution 
and  by  Acts  of  Congress  upon  the  Executive  branch  of  the 
Government. 
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(e)  Such  threatened  strike,  if  permitted  to  occur,  will 
imperil  the  national  health  and  safety. 

225  (f)  Such  threatened  strike,  if  permitted  to  occur 
will  cause  plaintiff,  United  States  of  America,  irre¬ 
parable  injury  for  which  it  has  no  adequate  remedy  at  law. 

15.  Defendant,  Brotherhood  of  Locomotive  Engineers, 
is  an  unincorporated  labor  organization  and  is  an  indepen¬ 
dent  union  representing  employees  in  the  railway  industry. 
Duly  authorized  agents  of  the  said  defendant  are  engaged 
in  representing  and  acting  for  employee  members  of  said 
defendant  in  the  District  of  Columbia.  The  defendant 
Brotherhood  of  Locomotive  Engineers  maintains,  and  has 
maintained  at  least  since  1911,  an  office  in  the  District  of 
Columbia.  Said  defendant  maintains  and  has  maintained 
at  least  since  1933,  a  National  Legislative  Representative 
in  the  District  of  Columbia,  which  official  represents  said 
defendant  before  committees  of  the  Congress,  the  Interstate 
Commerce  Commission,  and  contacts  members  of  the  Con¬ 
gress  relative  to  all  matters  of  interest  to  the  members  of 
the  Brotherhood  of  Locomotive  Engineers.  Said  Defend¬ 
ant  has,  and  has  had  since  about  1880,  a  local  union  organ¬ 
ized  and  operating  in  the  District  of  Columbia.  The  Chief 
executive  of  said  defendant  has  been  engaged  in  the  District 
of  Columbia  in  industry-wide  collective  bargaining  nego¬ 
tiations  during  approximately  the  past  30  days  in  behalf 
of  all  of  its  employee  members. 

16.  Defendant,  Brotherhood  of  Locomotive  Firemen  and 
Enginemen,  is  an  unincorporated  labor  organization  and  is 
an  independent  union  representing  employees  in  the  rail¬ 
way  industry.  Duly  authorized  agents  of  the  said  defend¬ 
ant  are  engaged  in  representing  and  acting  for  employee 
members  of  said  defendant  in  the  District  of  Columbia. 
The  defendant  Brotherhood  of  Locomotive  Firemen  and 
Enginemen  maintains,  and  has  maintained  since  approxi¬ 
mately  1922,  an  office  in  the  District  of  Columbia.  This 

defendant  maintains,  and  has  maintained  at  least 

226  since  1940,  a  national  Legislative  Representative  in 
the  District  of  Columbia,  which  official  represents 
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this  defendant  at  hearings  before  Congressional  Commit¬ 
tees  and  the  Interstate  Commerce  Commission,  contacts 
Members  of  Congress  and  officials  of  Government  agencies 
relative  to  matters  of  interest  to  the  Brotherhood  of  Fire¬ 
men  and  Engineers,  and  handles  such  other  matters  as  may¬ 
be  referred  to  him  by  the  National  headquarters  or  by  locals 
of  the  Brotherhood.  The  official  publication  of  the  Brother¬ 
hood  is  printed  in  the  District  of  Columbia.  This  defendant 
has  two  local  unions  organized  and  operating  in  the  District 
of  Columbia.  The  Chief  executive  of  this  defendant  has 
been  engaged  in  the  District  of  Columbia  in  industry-wide 
collective  bargaining  negotiations  during  approximately 
the  past  30  days  in  behalf  of  all  of  its  employee  members. 
This  defendant  is  one  of  21  labor  organizations  composing 
the  Railway  Labor  Executives  Association,  which  has  its 
headquarters  in  the  District  of  Columbia. 

17.  Defendant,  Switchmen's  Union  of  North  America, 
is  an  unincorporated  labor  organization  affiliated  with  the 
American  Federation  of  Labor  and  represents  employees 
in  the  railway  industry.  Duly  authorized  agents  of  the 
said  defendant  are  engaged  in  representing  and  acting  for 
employee  members  of  said  defendant,  in  the  District  of 
Columbia.  The  Chief  executive  of  the  defendant  Switch¬ 
men's  Union  of  North  America  has  been  engaging  in  the 
District  of  Columbia  in  industry-wide,  collective  bargaining 

negotiations  during  the  past  30  days  in  behalf  of  all 
227  of  its  employee  members.  This  defendant  is  one  of 

21  labor  organizations  composing  the  Railway  Labor 
Executives  Association,  which  has  its  headquarters  in  the 
District  of  Columbia. 

18.  Among  the  actions  which  the  Secretary  of  the  Army 
has  taken,  incident  to  the  assumption  by  the  United  States 
of  possession,  operation  and  control  of  the  railroads,  are 
the  following: 

(a)  The  lifting  of  embargoes  on  the  movement  of 
perishables  and  livestock,  which  embargoes  had  been  issued 
by  105  railroads  prior  to  the  issuance  of  Executive  Order 
No.  9957  and  in  anticipation  of  the  threatened  strike; 
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(b)  The  establishment  of  a  regional  administrative 
system,  seven  regions  having  been  established,  for  the 
supervision  of  railroad  operations,  and  under  which  rules 
and  regulations  of  the  Secretary  of  the  Army  or  duly  au¬ 
thorized  subordinates,  in  addition  to  those  contained  in  the 
Executive  Order,  may  be  made  to  affect  carriers; 

(c)  Under  the  authority  vested  in  the  Secretary  of  the 
Army  by  the  Executive  Order  to  assume,  in  the  name  of 
the  United  States,  such  additional  railroads  as  may  be 

necessary,  the  Secretary  has  assumed  possession, 
228  control  and  operation  of  the  following  railroads  not 
named  in  the  Executive  Order:  the  Central  Railroad 
Company  of  Pennsylvania,  the  Hudson  and  Manhattan 
Railroad  Company,  and  the  Central  Railroad  Company  of 
New  Jersey; 

(d)  The  Department  of  the  Army  has  issued  instruc¬ 
tions  implementing  the  Executive  Order,  has  issued  direc¬ 
tives  and  instructions  establishing  procedures  governing 
its  regional  directors  of  railroads  and  its  representatives 
with  each  individual  railroad.  Said  procedures  require  the 
giving  of  notice  to  the  carriers  and  employees  of  the 
assumption  of  responsibility  for  possession  and  control  of 
the  carriers  affected,  daily  reports  by  the  individual  rep¬ 
resentatives  to  the  regional  representatives  and  by  the 
regional  representatives  to  the  Railway  Transport  Service 
Division,  Transportation  Corps. 

19.  There  is  now  threatened  by  the  defendants  herein, 
and  each  of  them,  a  strike  in  the  railway  industry  of  the 
nation.  Such  strike,  if  permitted  to  occur,  will  affect  a 
substantial  part  of  an  industry  engaged  in  interstate  com¬ 
merce.  Despite  the  fact  that  the  United  States  of  America 
assumed  possession,  control  and  operation  of  the  affected 
carriers  by  Executive  Order  No.  9957,  the  strike  call  was 
not  withdrawn  by  defendants  and  continued  outstanding 
until  the  service  of  the  temporary  restraining  order  in 
this  cause.  By  virtue  of  such  fact  there  continues  the 
threat  of  a  strike  in  the  railway  system  of  the  Nation. 
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20.  On  May  10, 1948,  plaintiff  filed  its  verified  complaint 
and  supporting  affidavits  and  prayed  that  a  permanent 
injunction  against  the  threatened  strike  be  issued  and  that 
temporary  injunctive  relief  be  granted. 

21.  It  appearing  to  the  court  that  temporary  injunctive 
relief  should  be  granted,  a  temporary  restraining  order 
was  issued  on  May  10,  1948.  By  its  terms  the  order  was 
to  expire  at  7 :45  p.  m.  May  19, 1948,  unless  extended.  By 
the  same  order,  a  hearing  on  the  plaintiff’s  motion  for 
preliminary  injunction  was  set  down  for  10 :00  a.  m.,  May 
19,  1948. 

22.  Copies  of  the  summons,  complaint  and  temporary 
restraining  order  were  served  in  the  District  of  Columbia 
on  the  following:  Alvanley  Johnston,  Grand  Chief  Engi¬ 
neer,  Brotherhood  of  Locomotive  Engineers, 

229  John  T.  Corbett,  Assistant  Grand  Chief  and  National 
Legislative  Representative,  Brotherhood  of  Loco¬ 
motive  Engineers,  D.  B.  Robertson,  President  of  the  Bro¬ 
therhood  of  Locomotive  Firemen  and  Enginemen,  Jonas 
H.  McBride,  Vice  President  and  National  Legislative  Rep¬ 
resentative,  Brotherhood  of  Locomotive  Firemen  and  En¬ 
ginemen,  and  Arthur  J.  Glover,  President,  Switchmen’s 
Union  of  North  America.  Also,  service  was  had  on  the 
headquarters  of  the  Switchmen’s  Union  of  North  America, 
in  Buffalo,  New  York. 

23.  On  May  18, 1948,  for  good  cause  shown,  the  tempo¬ 
rary  restraining  order  was  extended  from  7 :45  p.  m.  May 
19, 1948,  to  7 :45  p.  m.  May  29,  1948,  and  hearing  on  plain¬ 
tiff’s  motion  for  preliminary  injunction  was  postponed  to 
10:00  a.  m.  May  28, 1948. 

24.  On  May  28,  1948,  upon  written  consent  of  all  the 
defendants,  the  temporary  restraining  order  was  extended 
from  7 :45  p.  m.  May  29, 1948,  to  7 :45  p.  m.,  June  11, 1948, 
and  hearing  on  the  preliminary  injunction  was  postponed 
to  10:00  a.  m.,  June  10,  1948. 

25.  On  May  27, 1948,  defendants  filed  motions  to  dismiss 
the  complaint,  and  filed  supporting  affidavits  and  a  state- 
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ment  of  points  and  authorities.  On  June  5,  1948,  plaintiff 
submitted  its  response  and  opposition  to  motions  to  dismiss 
supporting  affidavits  and  statement  of  points  and  author¬ 
ities. 

26.  On  June  9,  1948,  defendants  filed  their  further 
statement  of  points  and  authorities  in  support  of  their 
motions  to  dismiss  and  a  further  affidavit  by  Arthur  J. 
Glover,  President  of  defendant  Switchmen’s  Union  of 
North  America. 

230  27.  On  June  10,  1948,  this  matter  came  on  to  be 
heard  on  plaintiff’s  motion  for  a  preliminary  in¬ 
junction  and  on  defendant’s  motions,  and  the  Court  having 
heard  argument  of  counsel,  and  having  considered  the 
briefs,  which  had  been  previously  filed,  and  all  the  plead¬ 
ings,  and  being  fully  advised  in  the  premises,  the  motions 
to  dismiss  were  denied. 

Conclusions  of  Law 

1.  The  United  States  District  Court  for  the  District  of 
Columbia  has  jurisdiction  of  the  subject  matter  and  of  the 
parties  in  this  cause  and  venue  is  properly  cast  in  this 
District  as  to  all  of  the  defendants. 

2.  This  suit  was  properly  brought  in  the  District  Court 
for  the  District  of  Columbia  as  to  the  defendants,  and  each 
of  them :  venue  was  proper. 

3.  Service  of  process  in  this  case  was  proper  as  to  the 
defendants  and  each  of  them. 

4.  The  taking  of  possession  and  assumption  of  control, 
and  operation  of  the  railroads  by  the  United  States  was 
valid. 

5.  An  employee-employer  relationship  between  the  em¬ 
ployees  performing  services  on  the  seized  carriers  and  the 
United  States  exists. 

6.  No  statutory  enactment  prohibits  the  issuance  of  an 
injunction  under  the  facts  of  this  case,  including  but  not 
limited  to  the  Norris-LaGuardia  Act,  the  Railway  Labor 

Act  and  the  Labor  Management  Relations  Act,  1947. 

231  7.  (a)  In  the  event  that  the  threatened  strike 
described  in  paragraph  6  hereof  is  permitted  to 
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occur,  there  will  necessarily  result  a  work  stoppage  in 
virtually  the  entire  railway  system  of  the  nation. 

(b)  Such  threatened  strike,  if  permitted  to  occur,  will 
deprive  the  country  of  essential  transportation  service  and 
will  greatly  obstruct  the  flow  of  interstate  commerce  and 
the  transmission  of  the  mails  of  the  United  States  over  the 
affected  railway  system. 

(c)  Such  threatened  strike,  if  permitted  to  occur,  will 
deprive  the  Department  of  the  Army,  and  the  Military 
Establishment  generally  of  supplies  and  materials,  and 
mobility  of  personnel,  necessary  to  the  operations  of  the 
Military  at  home  and  in  the  occupied  countries  abroad. 

(d)  Such  threatened  strike  on  the  part  of  the  defend¬ 
ants,  as  aforesaid,  if  permitted  to  occur,  will  interfere  with 
and  obstruct  the  effective  performance  and  discharge  of 
vital  and  necessary  Governmental  functions  and  will  frus¬ 
trate  the  powers  conferred  by  the  Constitution  and  by  Acts 
of  Congress  upon  the  Executive  branch  of  the  Government. 

(e)  Such  threatened  strike  as  aforesaid,  if  permitted 
to  occur,  will  imperil  the  national  health  and  safety. 

8.  Unless  the  threatened  strike  is  enjoined,  the  United 
States  of  America,  plaintiff  herein,  will  suffer  irreparable 
injury  for  which  it  has  no  adequate  remedy  at  law. 

/s/  T.  Alan  Goldsborough 
Justice 

June  11,  1948 

232  Preliminary  Injunction 

This  matter  having  come  on  for  hearing  on  June 
10,  1948  on  plaintiffs  application  for  a  preliminary  injunc¬ 
tion,  and  the  Court  having  considered  the  arguments  of 
counsel,  the  pleadings  and  supporting  affidavits,  the  briefs 
and  the  entire  record  herein,  and  the  Court  having  made 
findings  of  fact  and  conclusions  of  law,  as  above  set  forth, 

NOW,  THEREFORE,  IT  IS  BY  THE  COURT  this  11th 
day  of  June,  1948, 

ORDERED  that  the  defendants,  and  each  of  them,  and 
their  officers,  agents,  servants  and  employees,  and  all  per- 
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sons  in  active  concert  or  participation  with  them,  be  and 
they  are  hereby  enjoined  pending  further  order  of  this 
Court  from  in  any  manner  encouraging,  ordering,  engaging 
in,  or  taking  any  part  in  a  threatened  strike  in  the  trans¬ 
portation  by  railroad  system  of  the  United  States,  or  from 
in  any  manner  interfering  with  or  affecting  the  orderly 
continuance  of  work  in  the  said  railway  system,  and  from 
taking  any  action  which  would  interfere  with  this  Court’s 
jurisdiction  in  the  premises ; 

AND  IT  IS  FURTHER  ORDERED  that  the  defendants, 
and  each  of  them,  and  their  officers,  agents,  servants  and 
employees,  and  all  persons  in  active  concert  or  participa¬ 
tion  with  them,  be  and  they  are  hereby  enjoined  pending 
further  order  of  this  Court  from  in  any  manner  permitting 
or  allowing  to  remain  outstanding  the  notice  and  statement 
issued  on  or  about  April  29,  1948,  by  D.  B.  Robertson, 
President,  Brotherhood  of  Locomotive  Firemen  and  En- 
ginemen ;  A.  Johnston,  Grand  Chief  Engineer,  Brotherhood 
of  Locomotive  Engineers  and  A.  J.  Glover,  President, 
Switchmen’s  Union  of  North  America,  which  notice  or 
statement  in  effect  called  a  strike  of  the  said  defendant 
Unions  in  the  transportation  by  railroad  system  of  the 
United  States. 

AND  IT  IS  FURTHER  ORDERED  that  the  defendants 
shall  have  five  (5)  days  from  the  date  of  this  Order  in  which 
to  file  their  answer  to  the  complaint  in  this  cause. 
233  AND  IT  IS  FURTHER  ORDERED  that  hearing 
on  plaintiff’s  application  for  a  final  injunction  in 
this  cause  be  set  down  for  hearing  on  June  22nd,  1948  at 
10:00  o’clock  a.  m. 

/s/  T.  Alan  Goldsborough 
Justice 

•  •  •  • 


June  11, 1948 
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234  Filed  Jun  11,  1948  Harry  M.  Hull,  Clerk. 

Order 

On  June  10, 1948  this  matter  came  on  to  be  heard 
on  defendants’  motion  to  dismiss  the  complaint  and  the 
Court  having  considered  the  pleadings,  the  briefs,  the 
arguments  of  counsel  in  open  Court  and  the  entire  record 
in  the  case,  and  being  duly  advised  in  the  premises, 

IT  IS  HEREBY  ORDERED  that  defendants’  motions 
to  dismiss  the  complaint  be,  and  the  same  hereby  are, 
denied. 

/s/  T.  Alan  Goldsborough 
Justice 

June  11th,  1948. 

236  Filed  Jun  15, 1948  Harry  M.  Hull,  Clerk 

Designation  of  Contents  of  Record  on  Appeal 

Now  come  Brotherhood  of  Locomotive  Engineers, 
Brotherhood  of  Locomotive  Firemen  and  Enginemen,  and 
Switchmen’s  Union  of  North  America,  defendants  and  ap¬ 
pellants  herein,  and,  for  their  designation  of  contents  of 
record  on  appeal,  pursuant  to  the  notice  of  appeal  filed 
herein  on  June  15,  1948,  designate  the  complete  record  and 
all  the  proceedings  and  evidence  in  the  action. 

/s/  Carl  McFarland 
Carl  McFarland 

Dated :  June  15, 1948. 

Ashley  Sellers 
Kenneth  L.  Kimble 

1302  18th  Street,  N.  W. 

Washington  6,  D.  C. 

Coimsel  for  Defendants 


89  A 


235  Filed  Jun  15, 1948  Harry  M.  Hull,  Clerk. 

Notice  of  Appeal 

NOTICE  IS  HEREBY  GIVEN  that  Brotherhood 
of  Locomotive  Engineers,  Brotherhood  of  Locomotive  Fire¬ 
men  and  Enginemen,  and  Switchmen’s  Union  of  North 
America,  defendants  above-named,  hereby  appeal  to  the 
United  States  Court  of  Appeals  for  the  District  of  Colum¬ 
bia  from  the  order  granting  a  preliminary  injunction  and 
the  order  denying  defendants’  motions  to  dismiss  the 
complaint,  both  of  which  were  entered  in  this  action  on 
June  11,  1948. 

Dated:  June  15,  1948. 

/s/  Carl  McFarland 
Carl  McFarland 
Ashley  Sellers 
Kenneth  L.  Kimble 
1302  18th  Street,  N.  W. 
Washington  6,  D.  C. 
Counsel  for  Defendants 
•  •  •  • 

237  Filed  Jun  15, 1948  Harry  M.  Hull,  Clerk. 

Request  for  Immediate  Certification  of  Part 

of  Record 

To  the  Clerk  of  the  District  Court  of  the  United  States  for 
the  District  of  Columbia: 

On  June  15,  1948,  the  above  named  defendants  filed  a 
Notice  of  Appeal  from  the  orders  of  the  District  Court 
herein  granting  a  preliminary  injunction  and  denying  de¬ 
fendants*  motions  to  dismiss  the  complaint.  Said  defend¬ 
ants  desire  to  docket  the  appeal  immediately  in  order  to 
make  in  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia  a  motion  to  advance  the  case  for  hearing.  For 
that  purpose,  said  defendants  request  that,  in  accordance 
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with  Rule  75  (j)  of  the  Federal  Rules  of  Civil  Procedure, 
you  immediately  certify  and  transmit  to  the  Court  of 
Appeals  for  the  District  of  Columbia  copies  of  the  follow¬ 
ing: 

1. 1  Notice  of  Appeal  filed  herein  on  June  15,  1948. 

2.  Order  of  District  Court  dated  June  11, 1948,  denying 
defendants’  motions  to  dismiss  the  complaint. 

3.  Order  of  the  District  Court  dated  June  11,  1948, 
granting  a  preliminary  injunction. 

238  4.  Findings  of  Fact  and  Conclusions  of  Law 

entered  by  the  District  Court  on  June  11,  1948. 

5.  This  Request  for  Immediate  Certification  of  Part  of 
Record. 

Dated:  June  15,  1948 

/s/  Carl  McFarland 
Carl  McFarland 
Ashley  Sellers 
Kenneth  L.  Kimble 
1302  18th  Street,  N.  W. 
i  Washington  6,  D.  C. 

!  Counsel  for  Defendants 

•  •  •  • 


240  Civil  Docket 

District  Court  of  the  United  States  for  the 
District  of  Columbia 

Date  Proceedings  Fees  Total 

1948  Deposit  for  cost  by  U.  S.  A. 

May  10  Complaint,  appearance,  Exhibits  “A”  thru  “D”  and  Appen¬ 
dices  filed 

”  10  Summons  (2),  copies  (6)  and  copies  (6)  of  Complaint 

issued  Served:  #1,  5-11-48  #2  &  3,  5-10-48 
Served  #3,  5-10-48 

”  10  Temporary  restraining  order,  May  10,  1948,  expiring  at 

7:45  p.  m.  on  May  19,  1948  and  setting  hearing  for 
preliminary  injunction  for  10  a.  m..  May  19,  1948 
!  Served  5-10-48  Served:  #1,  5-11-48;  #2  &  3,  5-10-48 

Goldsbo rough,  J. 

"  10  Affidavit  of  Kenneth  C.  Royall 

10  Six  certified  copies  of  temporary  restraining  order  issued 

10  Six  certified  copies  of  Affidavit  of  Kenneth  C.  Royall  issued 

11  Four  certified  copies  of  temporary  restraining  order  issued 


ft 
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”  11 

”  18 


”  19 

”  26 
”  27 

”  28 


”  28 
June  7 

”  9 

”  9 

”  11 

”  11 


Four  certified  copies  of  Affidavit  of  Kenneth  C.  Royall  issued 
Order  extending  temporary  restraining  order  from  7:45 
p.  m.  May  19,  1948  to  7:45  p.  m.  May  29,  1948  and 
postponing  hearing  on  pltfFs.  motion  for  preliminary 
injunction  to  May  28,  1948  at  10:00  a.  m. 

Goldsborough,  J.  (N) 
Motion  of  pltff.  for  extension  of  temporary  restraining 
order  and  postponement  of  hearing  for  preliminary 
injunction.  Exhibit  A,  P  &  A  (as  of  5-18-48)  filed 

Extension  of  temporary  restraining  order  served  all  defts. 
5-19-48 

Motion  of  defts.  to  dismiss  complt.,  Affidavit,  Exhibit, 
Affidavit,  Exhibit  “A”,  Affidavit,  Notice,  Certif.  of 
Service,  P  &  A,  app.  Carl  McFarland,  Ashley  Sellers, 
Kenneth  L.  Kimble,  M.  C.  5-27-48 
Order  extending  temporary  restraining  order,  to  7:45 
p.  m.,  6-11-48,  postponing  hearing  for  preliminary 
injunction  to  10:00  a.  m.,  6-10-48,  granting  time  to 
file  certain  papers  Goldsborough,  J.  (N) 

Consent  of  defts.  to  extension  of  restraining  order  filed 

Response  &  opposition  of  pltff.  to  motions  to  dismiss,  Ex¬ 
hibits  (11),  P  &  A,  Certif.  of  Service  ” 

Ans.  of  defts.  to  pltfPs.  response  &  opposition  to  defts’. 

motion  to  dismiss,  Certif.  of  Service,  Affidavit 
Reply  brief  for  defts.  in  support  of  motions  to  dismiss  and 
in  opposition  to  application  for  preliminary  injunction  ” 
Findings  of  Fact  &  Conclusions  of  law  &  preliminary 
injunction  Goldsborough,  J.  (N) 

Order  denying  defts’.  motion  to  dismiss  complt. 

Goldsborough,  J.  (N) 
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District  Court  of  the  United  States  for  the 
District  of  Columbia 

BROTHERHOOD  OF  LOCOMOTIVE  ENGINEERS,  ET  AL 

U.  S.  A. 


vs. 

C.  A.  No.  1936-48 
Supplemental  Page  No.  1 


Date 

1948 


June 

15 

99 

15 

99 

15 

99 

15 

99 

16 

99 

16 

99 

16 

Proceedings 

Notice  of  Appeal  of  defts.,  copy  mailed  to  H.  G.  Morison, 
Dept,  of  Justice  &  deposit  by  McFarland  filed 

Designation  of  Record  on  Appeal  of  defts.,  certif.  of 

service  ” 

Request  for  immediate  certificat....ion  of  part  of  Record, 
certif.  of  service 

Deposit  by  McFarland,  $250.00  cash,  in  lieu  of  bond  on 
appeal 

Ans.  of  defts.  to  complt.,  certif.  of  service  ” 

Calendared  (N) 

Preliminary  Record  on  Appeal  &  deposit  by  McFarland 


Fees  Total 


5.00 


3.20 
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100  Filed  Jul  7  1948  Harry  M.  Hull,  Clerk 

Washington,  D.  C. 

Thursday,  July  1, 1948. 

The  above-entitled  cause  came  on  for  further  hearing 
before  Associate  Justice  T.  Alan  Goldsborough  at  10  a.m. 

APPEARANCES : 

On  behalf  of  the  plaintiff : 

H.  G.  Morison,  Assistant  Attorney  General ; 

Joseph  M.  Friedman,  Special  Assistant  to  the  Attor¬ 
ney  General ; 

Luke  W.  Finlay,  Colonel,  Transportation  Corps ; 

Samuel  K.  Abrams,  Attorney,  Department  of  Justice; 

Roscoe  L.  Barrow,  Attorney,  Department  of  Justice. 

On  behalf  of  the  defendants : 

Carl  McFarland,  and 

Kenneth  L.  Kimble. 

101  Proceedings 

THE  DEPUTY  CLERK:  United  States  of 
America  versus  Brotherhood  of  Locomotive  Engineers, 
et  al. 

THE  COURT:  Proceed  when  you  are  ready,  gentle¬ 
men. 

MR.  FRIEDMAN:  If  your  Honor  please,  the  govern¬ 
ment  is  ready  to  put  on  its  evidence  in  this  matter. 

THE  COURT :  Proceed,  sir. 

MR.  FRIEDMAN:  Will  you  mark  this  document  as 
Government’s  Exhibit  No.  1  for  identification. 

(Document  referred  to  was  marked  Government  Exhibit 
No.  1  for  identification.) 

MR.  FRIEDMAN :  If  your  Honor  please,  I  would  like 
to  offer  in  evidence  a  certified  copy  of  the  strike  call 
issued  on  February  1,  1948,  by  the  three  defendant  unions 
in  this  case,  issued  by  them  at  Cleveland  on  January  16, 
1948  to  be  effective  February  1,  1948.  I  offer  Govern¬ 
ment’s  Exhibit  No.  1  in  evidence. 
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THE  COURT :  Received. 

(Thereupon,  Government  Exhibit  No.  1  for  identification 
was  received  in  evidence.) 

MR.  FRIEDMAN:  Will  the  Clerk  mark  this  Govern¬ 
ment’s  Exhibit  No.  2,  please. 

(Document  referred  to  was  marked  Government  Exhibit 
No.  2  for  identification.) 

MR.  FRIEDMAN:  I  now  offer  in  evidence  a 

102  certified  copy  of  a  letter  from  the  National  Media¬ 
tion  Board  to  the  President  of  the  United  States 

advising  of  the  existence  of  a  dispute  between  the  defend¬ 
ant  brotherhoods  and  the  railway  carriers  of  a  character 
normally  calling  for  the  appointment  of  an  Emergency 
Board  under  the  Railway  Labor  Act. 

THE  COURT :  What  is  the  date  ? 

MR.  FRIEDMAN:  The  date  of  that  letter  is  Jan¬ 
uary  27. 

Would  you  like  to  see  this,  Mr.  McFarland? 

MR.  McFARLAND :  I  have  a  copy. 

THE  COURT:  Received. 

(Thereupon,  Government  Exhibit  No.  2  for  identifica¬ 
tion  was  received  in  evidence.) 

MR.  FRIEDMAN:  Will  the  Clerk  mark  this  Govern¬ 
ment’s  Exhibit  No.  3  for  identification,  please. 

(Document  referred  to  was  marked  Government  Exhibit 
No.  3  for  identification.) 

MR.  FRIEDMAN :  I  now  offer  in  evidence  as  Govern¬ 
ment  Exhibit  No.  3  Executive  Order  9929,  appointing  the 
Emergency  Board.  I  offer  the  Executive  Order  in  the 
form  as  it  appeared  in  the  Federal  Register. 

THE  COURT :  Received. 

(Thereupon,  Government  Exhibit  No.  3  for  identifica¬ 
tion  was  received  in  evidence.) 

MR.  FRIEDMAN:  Will  the  Clerk  mark  this  Govern¬ 
ment’s  Exhibit  No.  4,  please. 

103  (Document  referred  to  was  marked  Government 
Exhibit  No.  4  for  identification) 
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MR.  FRIEDMAN :  I  now  offer  as  Government's  Ex¬ 
hibit  No.4  a  copy  of  the  report  filed  by  the  Emergency 
Board  created  by  the  President.  This  report  was  filed 
March  27, 1948. 

THE  COURT:  Received. 

(Thereupon,  Government  Exhibit  No.  4  for  identifica¬ 
tion  was  received  in  evidence.) 

MR.  FRIEDMAN:  Will  the  Clerk  mark  this  Govern¬ 
ment's  Exhibit  No.  5,  please. 

(Document  referred  to  was  marked  Government  Exhibit 
No.  5  for  identification.) 

MR.  FRIEDMAN :  I  now  offer  in  evidence  as  Govern¬ 
ment  Exhibit  No.  5  a  certified  copy  of  a  document  in  the 
files  of  the  National  Mediation  Board  in  which  the  carriers, 
the  railway  carriers,  accepted  the  recommendations  of  the 
Emergency  Board. 

THE  COURT :  Received. 

(Thereupon,  Government  Exhibit  No.  5  for  identifica¬ 
tion  was  received  in  evidence.) 

MR.  FRIEDMAN:  Will  the  Clerk  mark  this  Govern¬ 
ment  Exhibit  No.  6  for  identification. 

(Document  referred  to  was  marked  Government  Exhibit 
No.  6  for  identification.) 

MR.  FRIEDMAN:  I  now  offer  in  evidence  as 
104  Government's  Exhibit  No.  6  a  certified  copy  of  a 
telegram  in  which  the  National  Mediation  Board 
requested  further  conferences  between  the  carriers  and  the 
brotherhoods,  subsequent  to  the  issuance  of  the  Emergency 
Board's  report.  This  communication  is  dated  April  28, 
1948. 

THE  COURT:  Received. 

(Thereupon,  Government  Exhibit  No.  6  for  identification 
was  received  in  evidence.) 

MR.  FRIEDMAN :  Will  the  Clerk  mark  this  Govern¬ 
ment's  Exhibit  No.  7,  please. 

(Document  referred  to  was  marked  Government's  Ex¬ 
hibit  No.  7  for  identification.) 
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MR.  FRIEDMAN :  I  now  offer  in  evidence  as  Govern¬ 
ment's  Exhibit  No.  7  a  certified  copy  of  an  excerpt  of  a 
report  made  by  Mr.  O’Neill,  a  member  of  the  National 
Mediation  Board,  in  which  he  reports  that  on  April  6  the 
defendant  Unions  notified  the  carriers  that  they  had  de¬ 
clined  to  accept  the  Emergency  Board  report  bnt  requested 
a  joint  conference  to  discuss  the  matters  considered 
therein. 

There  O’Neill  further  states  in  this  excerpt  that  on  April# 
14,  joint  sessions  were  held  in  Chicago  which  continued 
through  April  26. 

MR.  McFARLAND :  Is  this  part  of  a  larger  report? 

MR.  FRIEDMAN :  I  think  it  is. 

MR.  McFARLAND :  Have  you  the  full  report 
here? 

105  MR.  FRIEDMAN :  We  don’t  have  it  here  at 
this  time.  We  could  get  it  over  here. 

MR.  McFARLAND :  W ould  you  let  us  look  at  it  ? 

MR.  FRIEDMAN:  Yes. 

THE  COURT:  Received. 

(Thereupon,  Government  Exhibit  No.  7  for  identifica¬ 
tion  was  received  in  evidence.) 

MR.  FRIEDMAN:  Will  the  Clerk  mark  this  Govern¬ 
ment’s  Exhibit  No.  8. 

(Document  referred  to  was  marked  Government  Exhibit 
No.  8  for  identification.) 

MR.  FRIEDMAN :  I  now  offer  as  Government’s  Ex¬ 
hibit  No.  8  an  excerpt  from  a  report  made  by  board  mem¬ 
ber  O’Neill,  dated  May  18.  This  excerpt  states  “from 
April  29  through  May  4,  Judge  Douglass,”  who  is  the 
Chairman  of  the  National  Mediation  Board,  “and  the  un¬ 
dersigned  met  the  parties  alternately  but  were  unsuccess¬ 
ful  in  prevailing  upon  them  to  recede  from  their  respective 
positions.  ’  ’  This  is  dated  May  8. 

MR.  McFARLAND :  May  18th? 

MR.  FRIEDMAN :  It  should  be  May  8, 1  think. 

MR.  McFARLAND :  I  don ’t  know. 
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MR.  FRIEDMAN :  May  18. 

MR  McFARLAND :  Is  this  part  of  the  same  report? 
MR.  FRIEDMAN:  Yes. 

THE  COURT:  Received. 

106  (Thereupon,  Government  Exhibit  No.  8  for  iden¬ 
tification  was  received  in  evidence.) 

MR.  FRIEDMAN:  Will  the  Clerk  mark  this  Govern¬ 
ment  Exhibit  No.  9  for  identification. 

(Document  referred  to  was  marked  Government  Exhibit 
No.  9  for  identification.) 

MR.  FRIEDMAN :  I  now  offer  in  evidence  as  Govern¬ 
ment’s  Exhibit  No.  9  the  Executive  Order  9957,  in  which 
the  President  directs  the  seizure  of  these  railway  carriers. 
THE  COURT:  Received. 

(Thereupon,  Government  Exhibit  No.  9  for  identifica¬ 
tion  was  received  in  evidence.) 

MR.  FRIEDMAN:  I  now  call  the  Honorable  Kenneth 
C.  Royall,  Secretary  of  the  Army. 

Kenneth  C.  Royall 

thereupon  appeared  as  a  witness  on  behalf  of  the  Gov¬ 
ernment  and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  Examination 

By  Mr.  Friedman : 

Q  Mr.  Secretary,  -will  you  state  your  full  name  and 
your  position  in  the  Government  of  the  United  States? 
A  Kenneth  Claiborne  Royall,  Secretary  of  the  Army. 
Q  How  long  have  you  been  Secretary  of  the 

107  Army,  Mr.  Secretary?  A  Since  September  of 
1947,  previous  to  which  time  I  was  Secretary  of 

War  for  two  months. 

Q  Were  you  on  May  10,  1948  directed  on  behalf  of  the 
President  of  the  United  States  to  take  possession  and 
assume  control  and  operation  of  certain  railway  trans¬ 
portation  systems?  A  I  was. 
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Q  Did  you  take  such  possession?  A  I  did.  And  des¬ 
ignated  Major  General  Edmond  H.  Leavey  as  my  repre¬ 
sentative. 

Q  And  who  is  Major  General  Edmond  Leavey?  A 
Chief  of  Transportation  at  that  time.  He  has  since  been 
succeeded  by  General  Heileman. 

Q  Subsequent  to  the  issuance  of  the  Executive  Order 
which  directed  the  seizure  of  the  railroads,  did  you  hold 
a  conference  with  the  representatives  of  the  defendant 
labor  organizations?  A  I  did.  Mr.  Johnson,  Mr.  Rob¬ 
ertson,  and  Mr.  Glover.  I  saw  them  somewhere  between 
5:30  and  6  o  ’clock  on  the  afternoon  of  the  10th  of  May 
in  my  office,  they  coming  at  my  request. 

Q  For  what  purpose  did  you  call  this  conference?  A 
For  the  purpose  of  determining  whether  or  not  they  in¬ 
tended  to  go  on  with  the  strike  which  was  set  for  6  o’clock 
the  next  morning,  or  whether  in  view  of  the  Gov- 
108  emment’s  order,  the  President’s  order,  they  would 
call  off  the  strike. 

Q  Did  you  interrogate  them  about  that  matter?  A  I 
did.  We  discussed  it  for  a  few  minutes  and  they  stated 
that  they  did  not  feel  they  could,  and  would  not  take  any 
steps  to  call  off  the  strike,  and  that  the  strike  would  con¬ 
tinue,  or  would  go  on  the  next  morning  at  6  o’clock. 

I  then  told  them  that  under  those  circumstances  there 
was  no  course  open  for  me  except  to  ask  for  injunctive 
relief,  and  they  intimated  that  in  the  event — they  said  in 
substance,  or  one  of  them  did  and  the  others  apparently 
concurred — that  in  the  event  of  an  injunction  being 
granted  they  would,  of  course,  comply  with  it. 

Q  Do  you  know  what  positions  these  three  representa¬ 
tives  held  in  the  unions?  A  They  were  the  heads  of  the 
three  unions  who  had  called  the  strike. 

Q  Mr.  Secretary,  what  is  your  authority  under  Execu¬ 
tive  Order  9957  with  respect  to  the  handling  of  disputes 
regarding  wages,  terms  and  conditions  of  employment? 
A  If  you  will  give  me  a  copy  of  the  Order,  Section  6,  I 
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believe  it  is,  gives  the  alternative  authority  of  the 

109  i  President  and  myself,  to  fix  rates  and  conditions  and 

so  forth  under  which  labor  is  performed,  and  author¬ 
izes  the  continuance  of  negotiations  between  the  owners  of 
the  roads  and  the  labor  unions. 

I  interpret  my  authority  to  fix  wages  broad  enough  to 
permit  me,  in  fixing  them,  if  I  should  see  fit  to  exercise 
that  power,  to  confer  with  both  sides. 

Q  Mr.  Secretary,  did  you  at  this  conference  "with  the 
union  representatives,  on  May  10th,  inform  them  that  you 
lacked  authority  to  deal  with  the  matter  of  wages  and  work¬ 
ing  conditions?  A  No.  I  discussed  the  matter  with  them 
more,  I  think,  on  the  11th.  We  had  a  short  meeting  on 
the  11th,  in  the  afternoon.  We  talked  briefly  on  the  10th. 
I  told  them  that  since  the  President,  through  Mr.  Steel¬ 
man,  was  acting  in  the  matter  and  continuing  the  negotia¬ 
tions,  that  I  did  not  intend  to  do  anything  about  negotia¬ 
tions  with  them. 

I  think  I  issued  a  statement  on  the  12th  in  which  I  said 
that  it  was  not  my  function  to  do  so.  I  did  not  say  I  did 
not  have  authority,  and  never  have  so  stated. 

The  Executive  Order  speaks  for  itself.  It  gives  it  in  the 
alternative  to  the  President  and  myself.  I  felt  that  as  long 
as  the  President  was  not  acting  in  that  field  through  Mr. 

Steelman  that  it  was  appropriate  for  me  not  to  act. 

110  Q  Since  the  assumption  of  possession  and  con- 
i  trol  and  operation  of  the  railroads  by  the  govern¬ 
ment,  what  functions  has  the  government  performed  with 
reference  to  the  adjustment  of  disputes  concerning  wages, 
hours,  and  so  forth?  A  Mr.  Steelman  has  handled  that 
matter  for  the  President,  and  has  advised  me  both  before 
and  after  each  meeting  he  has  held.  It  is  a  long  history. 
They  have  been  negotiating  back  and  forth  and  a  number 
of  questions  have  been  raised. 

An  added  reason  for  inaction  on  my  part  was  that  if  an 
agreement  could  be  reached,  that  would  terminate  the 
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necessity  for  holding  the  roads,  operating  them  by  the 
government. 

Q  Have  yon  been  kept  advised  of  the  policies  being 
pursued  by  Dr.  Steelman?  A  Yes.  Mr.  Steelman  has 
told  me,  kept  me  continuously  advised,  and  asked  my  ad¬ 
vice  on  some  features  of  it.  I  have  not  attempted  to  direct 
Mr.  Steelman  in  his  negotiations  except  as  requested  be¬ 
cause  he  was  receiving  his  directions  from  the  President 
and  had,  under  the  Order,  the  same  authority  that  I  did 
to  negotiate. 

Q  Do  you  know  why  this  policy  was  adopted  of  having 
Dr.  Steelman  continue  with  matters  involving 
111  labor  disputes?  A  Yes,  sir.  It  was  adopted  be¬ 
cause  Mr.  Steelman  had  already  been  in  the  negotia¬ 
tions  with  both  the  owners  and  the  labor  unions  and  it  was 
considered  that  if  he  continued  to  handle  it  there  was  a 
better  opportunity  to  reach  an  agreement  which  would  put 
an  end  to  this  controversy. 

Q  Are  you  aware  of  any  limitations  having  been  im¬ 
posed  upon  the  parties  negotiating  under  the  auspices  of 
Dr.  Steelman?  A  There  has  certainly  been  none  to  my 
knowledge.  I  have  neither  imposed  nor  suggested  any,  and 
I  know  of  none. 

Q  In  exercising  your  authority  under  the  Executive 
Order,  to  what  extent  have  you  used  the  former  manage¬ 
ment  of  the  railway  carriers  during  this  period  of  govern¬ 
ment  control,  possession  and  operation?  A  As  the  order 
indicated,  we  have  utilized  the  existing  management  as  far 
as  possible  in  the  operation.  However,  General  Leavey, 
through  his  regional  representatives,  has  kept  in  close 
touch  with  the  management  of  the  roads  in  order  that  if  it 
appeared  necessary  to  alter  their  policies  we  would  be  in 
position  to  do  so. 

General  Leavey  has  rendered  to  me  daily  reports  on 
the  operation  of  the  road  which  I  have  carefully  read  and 
discussed  with  him  whenever  there  was  anything 
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112  out  of  the  ordinary  routine  to  be  discussed. 

Q  Mr.  Secretary,  would  you  explain  why  you 
have  used  the  former  management  to  that  exent?  A  It 
was  the  most  practical  way  to  run  the  railroads  without 
interruption  of  service  which  under  the  government  and 
particularly  the  Army,  was  obvious. 

Q  1  Under  the  terms  of  the  Executive  Order,  Mr.  Secre¬ 
tary,  do  you  feel  that  you  have  the  power  to  deprive  the 
management  of  the  carriers  of  any  of  these  functions  that 
you  have  delegated  to  them  during  this  period  of  govern¬ 
ment  control  and  possession?  A  The  order  is  rather  ex¬ 
plicit,  and  said  except  as  we  may  elect  to  change  the 
management.  I  don’t  remember  the  exact  words.  But  I 
have  full  authority,  as  I  understand  the  order,  to  change 
any  policy,  action,  or  to  take  over  any  particular  road  in 
detail  by  military  personnel  rather  than  working  through 
the  management,  if  I  consider  it  either  more  efficient  or  ad¬ 
visable  from  any  other  cause. 

MR  FRIEDMAN :  That  is  all. 

You  may  cross  examine. 

Cross  Examination 
By  Mr.  McFarland : 

Q  Mr.  Secretary,  I  am  not  quite  sure  I  heard  you  in 
response  to  one  question.  I  believe  counsel  asked 
whether  on  your  first  conference  with  the — or  second, 

113  as  far  as  that  goes — with  the  heads  of  the  brother¬ 
hoods  they  told  you  they  would  comply  with  any 

injunctive  process.  Bid  I  understand —  A  In  the  first 
conference  one  of  them  said — I  can  not  remember  the  exact 
words.  As  nearly  as  I  can  remember  the  exact  words,  they 
said  “Of  course,  if  an  injunction  is  issued  it  will  be  our 
inclination  to  comply  with  it.  ”  The  other  two  either  tacitly 
assented  or  gave  me  the  impression  that  they  agreed. 

Q  I  just  wanted  to  be  sure  that  I  understood  you 
correctly.  A  That  is  correct.  I  made  no  statement  about 
it  at  that  time  because  I  thought  it  appropriate  that  they 
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should  make  the  statement.  But  I  did  tell  Mr.  Steelman 
and  the  President  that  they  had  so  indicated  to  me. 

Q  I  believe  you  stated  that  the  primary  purpose  of 
your  first  conference  was  to  ask  them  whether  they  in¬ 
tended  to  go  ahead  with  the  strike?  A  That  is  right. 

Q  And  they  indicated  to  you,  as  I  understood  your 
reply,  that  they  did  intend  to  go  ahead?  A  They  stated 
that  definitely,  not  merely  indicated. 

Q  Did  you  request  them  at  that  time  whether  they 
would  handle  the  mails,  serve  on  mail  trains?  A  No,  I 
did  not. 

114  Q  Did  you  ask  them  if  they  would  serve  on 
trains  carrying  military  personnel  or  freight?  A 

I  did  not.  That  would,  of  course,  have  included  practi¬ 
cally  every  train  or  a  very  large  percentage  of  the  trains. 
It  would  have  been  impossible  to  discriminate  which  was 
which. 

Q  I  was  referring  to  trains  carrying  solely  military 
freight.  A  Solely  military  freight? 

Q  You  made  no  request?  A  I  don’t  know  that  were 
any  trains  carrying  solely  military  freight.  There  prob¬ 
ably  are.  I  did  not  ask  them  that. 

Q  You  did  not?  A  I  merely  asked  them  whether  they 
intended  to  carry  on  their  strike,  which  I  understood  to 
be  a  complete  and  general  strike,  and  they  said  they  did 
intend  to  do  so  at  6  o’clock  the  next  morning. 

Q  Now,  as  I  understand  it  you  have  left  the  handling 
of  the  dispute,  so  far  as  any  one  acts  for  the  government, 
with  Dr.  Steelman?  A  As  a  representative  of  the  Presi¬ 
dent. 

Q  And  for  that  reason  you  stated  in  your  press  release 
of  the  11th  or  12th — I  forget  which —  A  12th,  I  be¬ 
lieve. 

115  Q  — that  it  was  not  your  function  to  handle  that 
part  of  the  situation?  A  In  view  of  the  fact  that 

the  President  was  handling  it  through  Mr.  Steelman. 
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Q  And  Reports  have  been  made  to  you,  or  at  least 
you  have  been  advised  of  the  progress  being  made  by  Dr. 
Steelman,  and  what  he  has  been  doing?  A  That  is  right. 

Q  I  would  like  to  ask  this :  Is  Dr.  Steelman  negotiat¬ 
ing  with  the  brotherhoods  with  a  view  of  entering  into  a 
contract  with  them  and  between  them  and  the  United 
States,  or  is  he  acting  as  a  mediator  between  the  two 
private  parties?  A  Well,  he  is  acting,  I  suppose,  as  a 
mediator  between  the  two  private  parties,  but  he  must 
have  in  view  the  fact  that  any  action  taken  on  any  agree¬ 
ment  reached  between  the  parties  would  be  subject,  under 
this  order,  to  the  approval  of  the  government. 

Q  He,  in  other  words,  is  not  negotiating  with  the  rep¬ 
resentatives  of  the  employees  with  a  view  to  executing  a 
contract  between  them  and  the  United  States  of  America? 
A  Except  to  the  extent  that  no  contract  can  now  be  exe¬ 
cuted  with  anyone  else,  and  that  we  would  have  to  approve 
and  ratify  and  adopt,  as  a  government  contract,  any  agree¬ 
ment  that  he  might  make  with  management  as  long 
116  as  this  Executive  Order  is  outstanding. 

Q  That  contract  would  have  to  be  acceptable, 
then,  to  both  the  management,  as  you  call  it,  and  Dr. 
Steelman,  acting  for  the  United  States?  A  And  to  labor. 

Q  That  is  right.  A  It  would  have  to  be  a  mutual 
agreement  approached  by  the  government,  either  by  the 
President  or  by  myself,  under  the  provisions  of  the  Execu¬ 
tive  Order. 

Q  It  would  be  a  three-way  agreement  in  that  sense? 
A  This  is  a  matter  of  statement — a  method  of  statement 
Whether  it  is  a  three-way  agreement  or  a  conditional  agree¬ 
ment  subject  to  the  approval  of  the  government  is,  I  think, 
a  matter  of  words,  more  or  less.  I  don’t  know  exactly  how 
to  characterize  it. 

Q  Factually,  would  you  characterize  it  as  conditional? 
A  Well,  it  would  have  to  be  conditional  in  the  sense 
that  the  government  would  have  to  approve  it 
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Q  In  other  words,  you  would  leave  the  negotiation  of 
it  to  the  two  private  parties  and  not  concern  yourself 
with  it  until  they  were  done?  A  Well,  for  the  present 
that  is  the  policy.  Only  if  the  two  private  parties  are 
agreeable  to  it  can  it  possibly — -well,  I  won’t  say  pos- 

117  sibly — is  there  any  likelihood  that  it  will  end  the 
dispute  and  permit  the  Executive  Order  to  be  re¬ 
scinded  and  the  roads  to  be  restored  to  their  management. 

Q  So  far  as  you  know — I  assume  you  do  know — neither 
you  nor  Dr.  Steelman  have  attempted  to  tell  either  party 
what  terms  and  conditions  they  should  ask  for?  A  No,  I 
haven’t. 

Q  In  other  words,  you  have  left  the  parties  to  their 
own  devices  and  ideas?  A  Well,  you  have  got  a  double 
question  there.  I  haven’t  indicated  to  Dr.  Steelman  what 
he  should  say  to  either  party.  I  have  the  ultimate  right 
here  to  fix,  under  the  Executive  Order,  the  wages  and 
conditions  of  employment,  even  without  consultation,  if  I 
so  elected,  and  if  the  President  didn’t  exercise  it  himself. 

But  I  have  not  indicated  during  the  period  of  negotia¬ 
tion  any  line  that  he  should  follow,  nor  placed  any  re¬ 
strictions  on  what  he  should  do. 

Q  On  Steelman?  A  That  is  right. 

Q  Nor  have  you  indicated  anything  of  that  nature  to 
either  of  the  other  parties?  A  I  have  not  seen  fit  to 
indicate  anything.  I  have  left  it  to  the  negotiation  of  the 
parties — Mr.  Steelman  is  conducting  those  negotia- 

118  tions — in  the  fervent  hope  they  would  reach  an 
agreement  and  end  this  matter. 

Q  What  is  the  nature  of  the  reports  you  have  received 
from  the  people  who  are  representing  the  Army  in  the 
various  railroad  offices  in  the  various  railroad  regions,  just 
in  a  word  or  two?  A  What  happens  is  this:  The  re¬ 
gional  directors,  so  to  speak — I  don’t  know  whether  that 
is  the  exact  title,  the  officers  or  regional  directors — they 
report  to  the  Chief  of  Transportation,  General  Leavey 
during  most  of  this  period,  and  he  summarizes  their  re- 
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port  daily  and  gives  me  a  report.  Sometimes  it  is  merely 
a  report  that  there  is  nothing  to  report,  substantially. 
Other  times  it  is  a  number  of  matters  that  are  dealt  with. 

I  have  here,  if  you  would  care  to  examine  them — I  see 
no  reason  you  shouldn’t — the  daily  reports  for  each  day 
of  operation. 

Q  I  would  like  to  see  them  if  I  may.  I  will  not  take 
your  time  or  the  time  of  the  Court  at  the  moment.  A  In, 
addition  to  that,  General  Leavey  has  on  several  occasions, 
and  members  of  his  direct  staff  on  several  occasions  come 
to  discuss  with  me  problems  which  have  arisen.  Fortu¬ 
nately  they  have  been  few. 

Q  You  still  haven’t  indicated  the  nature  of  what  affirm¬ 
ative  matter  is  in  the  reports.  They  report,  sometimes 
they  report  no  report — A  Well,  as  far  as  what 
119  comes  to  me  is  concerned,  it  is  merely  a  summary 
of  the  operations.  At  first  it  was  more  in  detail. 
Thereafter  it  was  merely  a  statement  that  operations  were 
continuing  normally.  And  in  addition  to  that  they  called 
attention,  for  example,  to  the  flood  conditions  and  the 
effect  on  the  schedules  near  the  Pacific  coast.  That  is  a 
good  instance. 

Or  in  other  similar  abnormal  condition  that  is  called  to 
my  attention;  and  if  they  think  it  necessary,  or  I  think  it 
necessary,  we  confer  about  the  matter. 

Q  In  other  words,  would  it  be  fair  to  say  that  the 
substance  of  the  reports  has  to  do  with  the  continued  un¬ 
interrupted  operations  of  the  carriers?  A  Continued 
operation  of  the  carriers  in  a  satisfactory  manner,  yes. 

Q  That  is  the  primary  concern  so  far  as  the  Army  is 
concerned?  A  That  is  certainly  of  primary  concern.  We 
are  also  concerned  in  the  efforts  to  get  this  controversy 
about  wages  and  conditions  settled,  and  have  been  hopeful 
and  are  still  hopeful  that  that  can  be  done. 

Q  In  that  connection,  in  connection  with  your  last  re¬ 
mark,  one  of  your  affidavits  filed  in  this  action  makes  the 
statement  that  “without  the  concurrence  of  both  the  car- 
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riers  and  the  defendants  it  wouldn’t  be  possible  to 

120  return  these  roads  to  private  management”.  A  I 
base  that  on  the  fact  that  I  was  told  by  these  three 

brotherhoods  that  they  would  strike  if  there  was  a  differ¬ 
ence  between  them,  on  the  lines  that  now  exist.  And  unless 
they  do  reach  an  accord  I  can  only  assume  that  they  would 
at  some  time  exercise  that  same  right,  or  certainly  reserve 
the  right  to  exercise  it  in  time,  creating  an  air  of  uncer¬ 
tainty. 

Q  My  question  has  to  do  with  this  apparent  implication 
from  the  statement:  That  an  agreement  between  the  two 
private  parties  would  be  indispensable  to  a  release  of  the 
properties.  A  Well,  at  this  time  I  would  not  recommend 
any  release  of  the  properties  unless  the  parties  had  agreed, 
because  from  the  statements  of  the  labor  union  chiefs  if 
I  did  do  so  they  would  either  carry  out  their  original  an¬ 
nounced  purpose  of  strike,  or  they  would  certainly  reserve 
the  right  to  call  a  strike  which  would  create  an  air  of  un¬ 
certainty  in  the  operation  of  the  roads. 

I  would  not  feel  that  under  this  Executive  Order  my 
function  would  have  been  properly  discharged  and  I  could 
ask  for  relief  from  the  responsibility  given  me  unless  there 
were  an  agreement  between  the  parties. 

Q  In  other  words,  by  that  answer  you  exclude  the  alter¬ 
native — which  I  might  regard  as  an  alternative — 

121  of  an  agreement  between  the  brotherhoods  and  the 
United  States,  as  such?  A  You  mean  that  they 

would  not  strike? 

Q  No.  Let  me  put  it  differently. 

By  your  position  that  the  only  solution  here  is  a  settle¬ 
ment  between  the  private  parties — 

THE  COURT:  The  witness  hasn’t  said  that,  sir. 

MR.  McFABLAND :  Sir? 

THE  COURT:  The  witness  hasn’t  said  that,  that  that 
was  the  only  solution.  Don’t  put  words  in  the  witness’ 
mouth.  That  is  what  I  mean. 
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By  Mr.  McFarland : 

Q  Perhaps  the  best  way  to  bring  the  question  up  would 
simply  be  to  ask  whether  that  is  the  only  solution,  whether 
you  mean  to  indicate  that.  A  Certainly  I  don’t  mean  to 
exclude  any  solution.  At  the  present  time  that  appears 
to  be  the  solution  which  would  end  this  matter. 

But  I  certainly  do  not  preclude  any  new  thought  that 
might  be  suggested  for  ending  the  ownership  of  the  rail¬ 
road — the  management  of  the  railroads  by  the  govern¬ 
ment. 

I  can  only  speculate  on  what  it  might  be,  and  I  certainly 
am  not  prepared  to  say  any  other  solution  would  be  satis¬ 
factory  until  I  know  some  other  solution  is  sug- 
122  gested. 

Q  Has  it  been  suggested  that  the  United  States, 
as  the  operator,  the  principal  operator  of  the  railroads, 
make  a  direct  contract  with  the  brotherhoods  and  thereby 
settle  the  dispute?  A  I  don’t  recall  that  suggestion  hav¬ 
ing  been  made.  I  don’t  recall  that.  And  of  course,  if  it 
had  been  made  up  to  this  time  I  would  feel  that  the  more 
sensible  course  to  pursue  would  be  to  let  the  negotiations 
between  the  parties  proceed  for  the  present. 

The  order  does  not  make  it  mandatory  for  me  to 
change,  or  for  the  President  to  change,  the  existing  condi¬ 
tions  of  employment  or  wages.  It  leaves  it  discretionary 
as  to  when  and  whether  we  will  change  it.  And  that  dis¬ 
cretion,  I  think,  is  properly  exercised  certainly  up  to  this 
time,  in  permitting  the  unions  and  the  management  to  ne¬ 
gotiate  with  each  other. 

Q  Did  I  understand  correctly  in  the  first  part  of  your 
answer  that  the  idea  of  the  government  making  a  contract 
directly  with  the  brotherhoods  was  something  new,  that 
had  not  been  called  to  your  attention  heretofore?  A  I 
don’t  recall  that  specifically  being  called  to  my  attention. 
I  do  recall  a  suggestion  of  the  unions  that  I  take  up  the 
negotiation  between  the  parties,  the  management  and  the 
unions  themselves. 
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Q  May  I  ask  there  if —  A  But  I  elected  to — 

123  if  I  had  an  election;  maybe  I  didn’t  have  an  election 
because  the  President  was  acting — but  if  I  had  I 

would  have  elected  and  to  the  extent  I  had  a  right  I  elected 
to  let  that  negotiation  continue  under  Dr.  Steelman  for  the 
reasons  that  I  have  given  you. 

Q  By  the  latter  part  of  vour  answer  do  I  understand 
correctly  that  you  are  of  the  impression  that  the  brother¬ 
hoods  asked  you  to  do  the  mediation  between  the  two  par¬ 
ties?  A  I  don’t  know  whether  they  used  the  word 
“mediating”.  They  did  ask  me  to  take  it  up  with  the 
parties,  with  them,  discuss  it  with  them,  and  with  the 
management. 

Q  The  brotherhood  representatives,  as  you  understood 
them,  asked  you  to  discuss  it  with  the  management,  the 
prior  management?  A  That  was  the  impression  I  had, 
yes.  I  thought  they  wanted  me  to  discuss  it  with  both 
sides. 

Q  Now  you  have  said  that  this  entering  a  contract 
between  the  brotherhoods  and  the  United  States  had  not 
heretofore  been  suggested  to  you.  Had  it  occurred  to  you? 
A  It  had  not  occurred  to  me  as  something  that  should 
have  been  done  up  to  this  time. 

Q  Had  it  occurred  to  you  as  a  possibility?  A  If  the 
Court  thinks  I  should  answer  that  I  will  be  glad  to  do  so. 
But  I  do  not  want  to  indicate  or  bind  myself  as  to  the 

124  future  exercise  of  my  discretion  under  this  order,  and 
what  method  I  will  follow  in  exercising  it. 

MR.  FRIEDMAN:  I  object  to  the  witness  answering. 
I  would  have  no  objection  ordinarily  because  I  didn’t  know 
how  the  witness  felt  about  it.  But  I  think  the  objection 
stated  by  the  witness  is  well  taken  and  should  be  sus¬ 
tained. 

THE  COURT:  The  witness’  position,  as  far  as  the 
Court  can  see,  is  rather  clear.  He  has  felt,  according  to 
his  testimony,  as  the  Court  understands  it,  that  the  prac¬ 
tical  thing  to  do  is  to  let  these  parties  work  this  matter 
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out  if  they  can  do  it.  That  seems  to  him,  has  seemed  to 
him  up  to  this  time,  to  be  a  practical  matter.  He  can  feel 
his  way  along  from  day  to  day  and  time  to  time  as  the 
circumstances  evolve.  Is  that  correct? 

THE  WITNESS :  That  is  correct,  sir. 

By  Mr.  McFarland : 

Q  Mr.  Secretary,  I  understand  that  one  of  your  affi¬ 
davits  here  indicates  that  your  review  of  the  Executive 
Order  is  that  any  functions  which  may  have  been  delegated 
to  the  management  may  be  taken  back  by  you.  I  want  to 
go  on  from  that  statement  to  another.  I  merely  mention 
that  to  indicate  that  the  problem  of  delegation  is  one  that 
I  would  like  to  ask  a  question  or  two  about. 

The  Executive  Order,  I  assume,  and  you,  have  delegated 
to  the  management,  to  the  prior  officials  of  the  carriers,  the 
operating  function.  Isn ’t  that  true?  Except  so  far 
125  as  you  have  it  in  your  own  hands  ?  A  Yes. 

Q  That  is  a  form  of  delegation,  I  assume;  it 
could  be  called  that.  A  The  order  says  “until  further 
order  of  the  President  or  the  Secretary,  the  said  trans¬ 
portation  systems  shall  be  managed  and  operated  under 
the  terms  and  conditions  of  employment  in  effect  at  the 
time,  without  prejudice  to  existing  equities.,, 

Q  I  would  like  to  ask  you  one  question  on  that. 

Have  you  delegated  any  function  you  have  to  deal  with 
the  (dispute  to  these  managements?  A  No.  I  have  made 
no  delegation  of  any  function  given  to  me,  exclusively 
here,  my  discretionary  function  which  this  gives  me,  if  I 
understand  your  question. 

This  says  “except  as  the  Secretary  shall,  from  time  to 
time,  otherwise  determine”,  and  in  Section  6,  “until  fur¬ 
ther  order  of  the  President  or  the  Secretary”.  I  have  not 
delegated  to  management  any  authority  in  the  exercise  of 
that  power  of  ultimate  supervision  on  my  part,  and  ulti¬ 
mate  control. 

Q  Now  with  respect  to  anything  having  to  do  with  the 
dispute  between  the  brotherhoods  and  the  carriers,  you 
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have  heretofore  stated  that  you  were  leaving  that  to  Dr. 
Steelman.  A  As  a  representative  of  the  President. 

126  Q  I  assume,  therefore,  that  by  the  same  token 
you  certainly  have  not  exercised  your  functions  with 

respect  to  the  dispute  by  delegating  them  to  anybody  other 
than  Dr.  Steelman?  A  I  am  rather  hazy  whether  I  have 
delegated  to  Dr.  Steelman  as  a  matter  of  law,  or  whether 
the  President  has.  He  is  acting  with  my  full  concurrence 
up  to  this  time.  But  I  certainly  have  not  delegated  to  any¬ 
body  else. 

Q  Not  to  the  managements?  A  No.  The  only  dis¬ 
cussion  I  have  ever  had  with  management,  I  told  them 
substantially  what  I  told  these  gentlemen  on  the  11th,  that 
I  did  not  intend  for  the  present  to  negotiate  between  the 
parties,  but  I  was  going  to  leave  that  to  Dr.  Steelman. 

Q  Mr.  Secretary,  you  had  indicated  in  the  prior  pro¬ 
ceedings  here  that  you  had  seen  no  reason  why  your  dis¬ 
cretion  should  be  exercised  in  regard  to  any  change  of  the 
terms  and  conditions  of  employment.  Has  your  position 
on  that  subject  changed  since  that  prior  statement  made  in 
these  proceedings?  A  No,  not  so  long  as  the  negotia¬ 
tions  are  continuing,  which  I  understand  they  still  are  con¬ 
tinuing,  under  the  supervision  of  Dr.  Steelman. 

Q  One  question  with  respect  to — or  a  few  questions, 
rather,  with  respect  to  the  operation  here. 

127  Are  the  railroads  which  are  being  operated  by 
you  for  the  United  States  being  operated  for  the 

account  of  the  United  States?  A  I  don’t  know  what  “ ac¬ 
count  of  the  United  States”  means.  That,  of  course,  prob¬ 
ably  presents  more  legal  than  a  factual  question.  But  you 
are  familiar  with  the  provisions  of  the  order,  of  course, 
which  says  that,  unless  otherwise  ordered,  “the  carriers 
shall  continue  the  operation  of  the  said  transportation  sys¬ 
tems,  including  the  collection  and  disbursement  of  funds 
thereof,  in  the  usual  and  ordinary  course  of  the  business 
of  the  carriers,  in  the  names  of  their  respective  com¬ 
panies”. 
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And  then  the  provision  which  says  they  continue  to  pay 
any  obligations  which  are  dne.  That  procedure  is  being 
followed.  And  up  to  this  time  we  have  not  seen  fit  to 
exercise  the  authority  which  we  do  have  to  alter  that  nor¬ 
mal  fiscal  operation. 

Q  Have  you  made  any  arrangements  for  the  compensa¬ 
tion — for  compensation  to  be  paid  to  the  owners  of  the 
properties?  A  We  have  not  considered  that  matter  nor 
taken  it  up  at  all  up  to  this  time.  That  is  a  question  that 
may  ultimately  have  to  be  considered,  but  so  far  we  have 
not  taken  it  up. 

Q  One  last  question  or  two  with  respect  to  the 

128  Executive  Order  which  you  administer. 

As  I  understand  from  paragraph  4  of  the  Execu¬ 
tive  Order,  and  from  your  testimony  here,  so  far  as  pos¬ 
sible  the  carriers  are  to  be  operated  in  the  usual  course 
of  business,  and  that  the  various  agreements,  obligations, 
the  handling  of  their  funds,  are  to  remain  as  before. 

Now,  you  have  stated  in  the  earlier  part  of  the  cross 
examination  here  that  any  agreement  made  between  the 
two  private  parties  for  the  solution  of  their  dispute  would 
be  one  that  would  require  the  assent  of  the  United  States. 
A  So  long  as  the  Executive  Order  remains  in  effect.  If, 
on  the  basis  of  such  agreement,  the  Executive  Order  should 
be  rescinded,  then  that  of  course  would  not  be  necessary. 

Q  Section  6  of  the  Executive  Order  apparently  con¬ 
templates  that  if  the  parties  did  solve  their  own  dispute 
any  arrangement  they  made  could  be  made  effective,  not¬ 
withstanding  government  possession  and  control.  Am  I 
correct  in  that?  A  There  is  a  proviso  there,  as  I  under¬ 
stand  it,  that  is  a  matter  of  legal  construction.  I  don’t 
care  to  pass  on  it.  But  I  think  you  will  find  that  there  are 
two  qualifications  of  that  in  paragraph  6. 

Q  You,  as  the  administrative  officer  under  this  Execu¬ 
tive  Order,  and  having  primary  say  in  its  interpretation, 
presumably  can  speak  with  authority  as  to  how 

129  this  operates.  I  take  it  from  your  prior  statements 
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here  that  you  would  regard  the  situation  simply  to  be  that 
the  two  parties  might  come  to  an  agreement  and  that  if 
you  saw  that  that  agreement  did  not  disrupt  in  any  way 
the  function  which  you  were  to  carry  out  under  the  Execu¬ 
tive  Order  you  would  let  it  take  effect?  A  I  think  that  is 
a  pretty  fair  statement.  If  they  reached  an  agreement  and 
I  saw  no  conflict  with  the  responsibility  and  duty  given  me 
by  this,  I  would  be  inclined  to  approve  it. 

Q  Or  you  would  turn  the  carriers — release  possession 
as  you  have  authority  to  do  under  the  Orders,  and  the 
parties  could  then  reach  their  own  agreement?  A  That 
would  be  the  preferable  course;  much  the  preferable 
course. 

Q  One  last  question  respecting  the  Executive  Order. 

Paragraph  7  contains  a  statement  that  these  carriers  are 
to  be  operated  in  conformity  with  the  various  statutes  of 
the  United  States,  including  the  Railway  Labor  Act.  Do 
you  regard  that  your  own  operation  is  subject  to  those 
statutes? 

MR.  FRIEDMAN :  I  object  to  that,  your  Honor. 

THE  COURT :  The  objection  is  sustained. 

By  Mr.  McFarland : 

Q  Are  you,  as  a  matter  of  fact,  operating  the  carriers 
in  conformity,  so  far  as  you  know,  with  these  stat- 
130  utes?  A  As  far  as  I  know,  we  are. 

MR.  McFARLAND :  That  is  all. 

MR.  FRIEDMAN :  No  further  questions. 

THE  COURT:  May  the  Secretary  of  the  Army  be 
excused? 

MR.  FRIEDMAN:  Yes,  sir. 

THE  COURT :  You  may  be  excused,  Mr.  Secretary. 

(The  witness  left  the  stand.) 

THE  COURT:  The  Court  will  take  a  five-minute  re¬ 
cess,  gentlemen. 

(Thereupon  there  was  a  brief  informal  recess,  at  the 
conclusion  of  which  the  proceedings  were  resumed  as 
follows:) 

MR.  FRIEDMAN :  I  will  call  Jonas  A.  McBride. 


112  A 


Jonas  A.  McBride 

thereupon  appeared  as  a  witness  on  behalf  of  the  Gov¬ 
ernment  and,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  Examination 
By  Mr.  Friedman : 

Q  Please  state  your  name  and  address.  A  Jonas  A. 
McBride,  10  Independence  Avenue,  Washington,  D.  C. 

Q  What  position  do  you  hold  in  the  Brotherhood  of 
Locomotive  Firemen  and  Enginemen?  A  Vice- 

131  President,  National  Legislative  Representative. 

Q  Does  the  Brotherhood  maintain  an  office  in 
the  District  of  Columbia?  A  Yes,  sir. 

Q  How  long  has  it  maintained  an  office  in  the  District? 
A  I  couldn ’t  answer  that  correctly,  but  for  several  years. 

Q  Where  is  that  office  located?  A  At  10  Independ¬ 
ence  Avenue. 

Q  How  long  have  you  held  the  office  of  Vice-President 
and  Legislative  Representative?  A  Since  February  8, 
1940. 

Q  And  have  you  been  stationed  in  the  District  of  Co¬ 
lumbia  since  that  time?  A  Yes,  sir. 

Q  Do  you  perform  your  functions,  your  official  func¬ 
tions  in  the  District  of  Columbia?  A  Most  of  the  work 
is  in  the  District 

Q  What  are  your  duties  and  functions  as  National 
Legislative  Representative?  A  Well,  there  are  several 
duties,  principally  contacting  Congressmen,  Senators,  in 
the  interests  of  legislation,  contacting  different  bureaus  of 
government  and  Interstate  Commerce,  Bureau  of  Safety, 
Bureau  of  Locomotive  Inspection. 

132  Q  Do  you  have  any  duties  of  vice-president  that 
are  different  from  your  duties  as  legislative  repre¬ 
sentative?  A  No,  except  when  Congress  is  not  in  ses¬ 
sion,  I  am  assigned  to  handle  field  work. 
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THE  COURT:  To  do  what,  sir,  when  Congress  is  not 
in  session? 

THE  WITNESS :  When  Congress  is  not  in  session. 

THE  COURT :  What  do  you  do  ? 

THE  WITNESS:  I  am  sent  out  in  the  field  then  to 
handle  brotherhood  work. 

By  Mr.  Friedman : 

Q  Do  you  take  part  in  any  labor  negotiations?  A 
Yes,  I  have. 

Q  Do  you  handle  matters  before  the  National  Media¬ 
tion  Board  here  in  the  District  of  Columbia?  A  No.  I 
haven’t  since  I  have  been  on  this  job.  Maybe  if  I  had  occa¬ 
sion  to  go  there  for  some  information  or  something.  But 
I  have  not  handled  any  matters  directly  with  the  Board. 

Q  Are  you  registered  under  the  Federal  Lobbying 
Act?  A  Yes,  sir. 

Q  Is  there  an  official  publication  of  the  Brotherhood? 
A  Yes.  We  have  a  Locomotive  Firemen  and  Engine- 
men’s  magazine. 

133  Q  Where  is  that  published?  A  I  think  that  is 
published  here  in  Washington. 

Q  Do  you  know  for  sure?  A  I  am  sure  of  that.  I 
think  it  is  Ransdell,  isn’t  it?  Yes,  Ransdell  Company. 

Q  In  the  Brotherhood  is  there  any  order  in  the  vice- 
presidents?  Do  they  go  by  number?  A  No,  sir. 

Q  Is  there  more  than  one  vice-president?  A  Yes,  sir. 

Q  Are  you  vice-president  in  charge  of — for  the  pur¬ 
pose  of  being  the  national  legislative  representative?  A 
Yes,  sir. 

Q  That  is  your  primary  function?  A  Yes,  sir. 

MR.  FRIEDMAN :  That  is  all. 

Cross  Examination 
By  Mr.  McFarland : 

Q  Mr.  McBride,  I  believe  you  answered  the  question 
as  to  whether  or  not  the  Brotherhood  of  Locomotive  Fire¬ 
men  and  Enginemen  had  an  office  in  the  District  of  Co- 
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lumbia,  yon  indicated,  I  believe,  that  there  was  such  an 
office.  Will  you  please  describe  that  office?  A  Yes. 
There  are  three  rooms,  one  room  that  I  occupy,  one 

134  for  the  secretary,  and  the  other  is  a  file  room. 

Q  Is  that  office  for  your  use?  A  Yes,  sir. 

Q  You  occupy  one  of  the  rooms?  A  Yes,  sir. 

Q  The  secretary  is  your  secretary?  A  Yes,  sir. 

Q  Does  she  work  for  anybody  else?  A  No,  sir.  Not 
to  my  knowledge. 

Q  Does  anybody  else  use  those  quarters  other  than 
yourself?  A  No,  sir. 

Q  Counsel  also  asked  whether  or  not  you  have  take* 
part  in  labor  negotiations.  And  you  answered  yes.  Did 
you  mean  to  indicate  that  that  answer  should  apply  to  your 
present  position?  A  Yes.  Two  years  ago  I  negotiated 
some  contracts  during  the  time  that  Congress — from  the 
time  Congress  adjourned  until  a  later  date  when  I  became 
ill. 

Q  Did  you  negotiate  those  in  the  District  of  Columbia? 
A  No,  sir.  Pittsburgh,  Pennsylvania. 

Q  That  is  the  only  negotiating  work  you  have  dorie 
during  the  period  while  you  have  been  National  Legisla¬ 
tive  Representative?  A  No.  I  have  had  other 

135  cases,  sometimes  investigations  of  complaints  in 
lodges. 

Q  In  the  District  of  Columbia?  A  No,  sir.  Outside 
of  the  District  of  Columbia. 

Q  You  were  asked  whether  or  not  the  magazine  of  the 
brotherhood  was  published  in  the  District  of  Columbia 
and  you  answered  in  the  affirmative.  Can  you  tell  us  where 
the  magazine  is  edited,  and  where  the  copy  is  prepared? 
A  In  Cleveland,  Ohio.  The  editor  and  manager  of  the 
magazine  is  located  in  Cleveland,  Ohio. 

Q  Can  you  tell  us  where  the  magazine  is  printed?  A 
I  think  it  is  Ransdell  and  Company  who  prints  it  here. 
I  am  not  sure. 

Q  Then  by  “publishing”  did  you  mean  anything  dif¬ 
ferent  than  printing?  A  Nothing  more  than  printing, 
no. 
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Q  With  respect  to  your  legislative  activities  would  it 
be  fair  to  say  that  your  function  is  to  both  participate  and 
simply  secure  information  for  the  use  of  the  brotherhood? 
General  information?  A  Yes.  That  is  a  fair  statement. 

Q  In  addition  to  that  type  of  legislative — 

THE  COUKT:  You  are  pressing  the  lobbyist  pretty 
hard  when  you  ask  that  question. 

Proceed,  sir. 

By  Mr.  McFarland : 

136  Q  In  addition  to  that  type  of  thing  which  is  com¬ 
monly  regarded  as  lobbying,  do  you  do  depart¬ 
mental  work?  Do  you  collect  information  and  do  errands 
and  that  sort  of  thing  around  the  departments?  A  Yes, 
sir. 

Q  Have  you  served  on  any  governmental  committees 
or  what  not?  A  Not  since  the  war. 

Q  You  did  during  the  war?  A  On  several  committees 
during  the  war. 

Q  In  your  departmental  work  which  some  people  also 
call  lobbying,  are  you  concerned  with  operations  mainly 
under  the  Interstate  Commerce  Act  and  the  Railway  Labor 
Act?  A  Yes,  sir. 

Q  Primarily  concerned  with  any  administration  under 
those  two  acts?  A  Yes,  sir.  * 

Q  Is  that  because  the  members  of  the  brotherhood  are 
subject  to  the  Railway  Labor  Act?  Just  cut  off  the  ques¬ 
tion  there.  Because  they  are  subject  to  the  Railway  Labor 
Act?  A  Yes,  sir. 

Q  And  secondly,  because  laboring  on  a  railroad  there 
are  many  things  that  happen  in  the  Interstate  Corn- 

137  merce  Commission  which  bear  on  their  work?  A 
Yes,  sir. 

Q  Will  you  give  us  in  a  word  or  two  the  nature  of 
the  things  that  come  up  before  the  Interstate  Commerce 
Commission  which  you  find  out  about  and  report  back? 
A  There  are  many  alleged  violations  of  the  service  law, 
complaints  concerning  locomotive  equipment.  One  of  the 
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hour-service  laws,  we  handle  the  Bureau  of  Safety  and 
the  complaints  on  locomotive  equipment,  and  the  Bureau 
of  Locomotive  Inspection. 

MR.  McFARLAND :  That  is  all. 

Redirect  Examination 
By  Mr.  Friedman : 

Q  Mr.  McBride,  do  you  make  reports  concerning  your 
activities  with  members  of  Congress  and  other  govern¬ 
mental  departments  ?  A  Reports  to  whom? 

Q  To  the  union.  A  We  have  a  convention,  and  all 
my  reports  are  included  in  the  international  president’s 
report  to  the  convention,  and  to  the  membership. 

Q  Do  you  make  any  daily  reports  to  the  president  of 
the  union?  A  No. 

Q  Assuming  you  pick  up  some  information  that  is  of 
i  considerable  importance  to  the  union,  you  don’t 
138  1  write  the  president  of  the  union  about  it?  A  Oh, 
no.  In  that  case  I  would  communicate  with  him 
promptly. 

THE  COURT:  With  whom,  sir? 

THE  WITNESS :  The  president  of  the  organization. 
By  Mr.  Friedman : 

Q  And  you  prepare  those  letters  or  reports  in  your 
office  here  in  the  District  of  Columbia?  A  That  is  right. 

Q  Does  the  brotherhood  represent  employees  that  are 
covered  by  acts  other  than  the  Railway  Labor  Act?  A 
Yes.  We  have  some  other  servicemen. 

Q  Under  what  acts  are  they  covered?  A  They  would 
come  under  the  National  Labor  Relations  Act. 

Q  And  do  you  carry  on  activities  with  respect  to  that 
here  in  the  District?  A  Yes,  but  there  is  very  little  of 
that  kind  of  work. 

Q  But  whatever  there  is,  you  carry  on  activities  in 
connection  with  it?  A  Yes,  when  instructed  by  the  presi¬ 
dent. 
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Q  Does  the  brotherhood  have  any  local  organizations  in 
the  District  of  Columbia?  A  Yes.  We  have  two  lodges 
here. 

139  Q  Where  are  their  offices?  A  I  don’t  believe 
they  have  offices.  The  local  lodge  offices  have  their 

residences.  One  of  the  lodges  represents  Pennsylvania 
Lines,  Eastern,  and  the  other  Washington  Terminal. 

Q  Do  you  maintain  contact  with  these  two  locals?  A 
Not  unless  they  come  in  and  ask  for  some  information. 

Q  Do  you  perform  any  services  for  them?  A  No. 
Not  for  them  directly. 

Q  What  kind  of  information  do  they  come  and  ask  for? 
A  I  helped  our  committee  in  the  terminal  make  an  agree¬ 
ment  here  in  1944.  Once  in  a  while  the  chairman  may 
come  in  and  ask  me  what  my  understanding  of  that  agree¬ 
ment  was.  Something  of  that  kind. 

MR.  FRIEDMAN :  That  is  all,  sir. 

Recross  Examination 
By  Mr.  McFarland : 

Q  I  don’t  understand  all  the  implications  of  your  an¬ 
swer  respecting  employees.  I  believe  counsel  put  it  in 
terms  of  employees  not  subject  to  the  Railway  Labor  Act. 
Is  that  it? 

MR.  FRIEDMAN :  That  is  correct. 

By  Mr.  McFarland : 

140  Q  You  indicated  that  there  were  some  such.  A 
Yes.  During  the  war  particularly  there  were  ord¬ 
nance  depots  that  we  had  men  employed  in  them  as  engi¬ 
neers  and  firemen,  who  then  come  under  the  provisions 
of  the  National  Labor  Relations  Act 

Q  Is  there  such  a  situation  now?  A  I  haven’t  handled 
any  of  that  work  since  the  war. 

Q  None  since  the  war.  No,  sir. 

Q  You  are  not  doing  anything  of  that  kind  now.  A  I 
haven’t  had  any  cases  since  the  war,  no,  sir. 
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Redirect  Examination 
By  Mr.  Friedman : 

Q  !  Mr.  McBride,  do  some  of  the  larger  steel  companies 
and  industrial  plants  operate  spur  lines  and  short  rail¬ 
roads?  Do  you  know  whether  they  do  or  not?  A  Yes, 
but  I  haven’t  handled  any  of  that  work. 

Q  Does  the  brotherhood  represent  men  working  on 
those  railroads?  A  Yes.  I  think  we  have  contracts  on 
some  of  those. 

Q  Do  you  know  whether  men  working  on  those  rail¬ 
roads  are  subject  to  the  Railway  Labor  Act  or  the  Na¬ 
tional  Labor  Relations  Act?  A  Some  of  them,  on 

141  these  steel  plant  roads,  I  think  come  under  the  Rail¬ 
way  Labor  Act 

Q  Do  some  come  under  the  National  Labor  Relations 
Act?  A  The  ones  where  the  railroads  are  classified  as 
switching  terminals,  come  under  interstate  commerce. 
Those  are  the  ones  we  handle  under  the  Railway  Labor  Act. 

Q  But  how  about  the  railroads  that  do  industrial  work 
within  a  large  steel  plant?  Are  you  familiar  with  what  act 
they  come  under?  A  I  think  most  of  them  come  under 
the  Railway  Labor  Act. 

Q  Do  you  know  whether  employees  working  on  the  rail¬ 
roads  operated  around  Republic  Steel  Company  are  under 
the  Railway  Labor  Act  or  the  National  Labor  Relations 
Act?  A  No.  I  had  no  dealings  with  Republic  Steel. 

Q  Have  you  ever  handled  any  matters  for  brotherhood 
members  who  worked  on  railroads  operating  around  steel 
plants?  A  Yes.  Prior  to  coming  to  Washington  I  made 
contracts  on  them. 

Q  Would  that  be  between  1935  and  1940?  A  Not  on 
the  Republic  Steel,  but  on  Bethlehem  Steel  Corporation. 

Q  And  did  those  employees  come  under  the  Rail- 

142  way  Labor  Act  or  the  National  Labor —  A  The 
Railway  Labor  Act. 

Q  Are  you  sure  of  that?  A  Positive. 
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Q  Do  you  know  of  any  elections  being  held  by — having 
been  held  by  the  National  Relations  Board  among  em¬ 
ployees  working  on  the  railroads  operated  by  steel  plants? 
A  No,  I  do  not. 

MR.  FRIEDMAN:  That  is  all. 

(The  witness  left  the  stand.) 

MR.  FRIEDMAN :  Robert  C.  Thomas. 

Robert  C.  Thomas 

thereupon  appeared  as  a  witness  on  behalf  of  the  plaintiff 
and,  having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows : 


Direct  Examination 
By  Mr.  Friedman : 

Q  Please  state  your  full  name  and  address.  A  Rob¬ 
ert  C.  Thomas,  1351  Juniper  Street  Northwest,  Washing¬ 
ton,  D.  C. 

Q  Are  you  a  member  of  the  Brotherhood  of  Locomotive 
Firemen  and  Enginemen?  A  I  am. 

143  Q  Do  you  hold  any  office  in  that  union?  A  I 
am  president  of  the  local  lodge  in  Washington,  532. 

Q  Where  is  that  local  located  in  Washington? 
A  We  met  in  a  hall  at  8th  and  “F”  Streets  Northeast, 
the  Masonic  Temple. 

D  Do  you  maintain  any  office  for  the  local?  A  No 
office. 

Q  There  is  no  business  office?  A  No  business  office 
at  all. 

Q  What  other  officers  are  there  in  the  local?  A  Other 
officers? 

Q  Yes.  A  We  have  a  vice  president  and  a  recording 
secretary,  a  financial  secretary,  board  of  trustees,  and  a 
general  committee. 

Q  How  many  members  do  you  have  in  that  local?  A 
It  varies  a  little.  I  would  say  approximately  190. 


120  A 


Q  Is  there  another  local  in  the  District  of  Columbia? 
A  There  is. 

Q  i  Do  you  know  how  many  members  that  has?  A  No, 
I  do  not. 

Q  How  long  have  you  been  president  of  local  532?  A 
Since  about  J anuary  1938. 

144  Q  What  are  your  duties  as  president?  A  Just 
to  preside  over  the  meetings.  We  do  look  after  sick 

members,  call  on  members  who  are  sick. 

Q  How  long  has  Local  532  been  organized  and  oper¬ 
ating  in  the  District?  A  532,  I  believe,  was  organized  in 
something  like  March  1930. 

Q  Is  your  local  in  good  standing  with  the  national 
orgamization?  A  Yes. 

Q  What  functions  does  your  local  perform?  I  mean, 
what  do  they  do  for  its  members?  Wliat  does  the  local  do 
for  its  members  here?  A  The  only  thing,  we  have  a  com¬ 
mittee  that  represents  us.  So  far  as  grievances  are  con¬ 
cerned  we  have  grievances  handled  by  the  chairman  of  the 
Grievance  Committee. 

Q  WTio  do  they  handle  the  grievances  with?  A  They 
take  them  up  with  the  management  of  the  company. 

Q  Does  your  local  handle  any  matters  before  the 
National  Mediation  Board?  A  No.  We  only  handle 
local  matters  here. 

Q  Suppose  if  your  local  had  a  grievance  that  somehow 
i  reached  the  National  Mediaiton  Board,  would  you  or 

145  some  officer  of  the  local  take  part  in  that?  A  Why, 
no,  we  don’t  handle  that  at  all. 

Q  WTio  does?  A  That  would  be  done  through  the 
national  organization. 

Q  Does  your  local  do  anything  other  than  take  care 
of  grievances?  A  Well,  it  is  just  a  local  lodge  that  we 
have.  For  instance,  if  members  are  sick  we  call  on  them 
and  things  of  that  sort. 

Q  I  believe  you  testified  that  the  local  has  a  financial 
secretary.  A  Yes. 
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Q  What  are  his  duties?  A  His  duties?  Well,  he  col¬ 
lects  the  dues. 

Q  What  does  he  do  with  the  dues?  A  Well,  there  is 
so  much  of  it  apportioned  that  we  have  so  much  for  our 
operation,  like  lodge  rent  and  so  forth,  and  then  some  of 
the  members  have  insurance  through  the  organization, 
which  is  paid  insurance,  which  is  mailed  to  the  national 
organization. 

Q  Any  portion  of  the  dues  sent  to  the  national  organ¬ 
ization  in  Cleveland?  A  I  don’t  know.  I  am  not  familiar 
with  all  of  his  duties. 

146  Q  Do  you  know,  as  president,  whether  a  portion 
of  the  dues  are  required  to  be  sent  to  the  national 

organization  in  Cleveland?  A  I  would  say  some  of  them. 
I  don’t  know  how  much. 

Q  Is  your  answer  that  a  portion  is  sent,  a  portion  of  the 
dues  collected?  A  You  mean  is  a  portion  of  it  sent  to  the 
organization? 

Q  Yes.  A  Yes,  a  small  portion  of  it  would  be  sent. 

Q  Is  your  local  required  to  submit  reports  of  any  kind 
to  the  national  organization  in  Cleveland?  A  Well,  once 
a  year  we  submit  it. 

Q  I  believe  you  also  testified  that  you  have  a  recording 
secretary?  A  That  is  right. 

Q  What  are  his  duties?  A  Only  to  keep  the  minutes 
of  the  lodge  and  write  any  necessary  letters,  make  out  any 
notices  or  anything  we  want  to  put  on  the  bulletin  board; 
anything  of  that  nature. 

Q  Is  he  required  to  file  reports  with  the  national  organ¬ 
ization?  A  Not  to  my  knowing  of  it. 

147  Q  Does  he  have  to  make  reports  to  them  con¬ 
cerning  these  insurance  policies  you  discussed?  A 

He  doesn’t  handle  the  insurance.  It  is  a  yearly  report 
made  up,  with  all  officers  signing  the  one  report  and 
mailed  in. 

Q  There  is  then  a  report  filed  with  the  national  office 
concerning  insurance  policies?  A  We  get  our  insurance 
policies  direct. 
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Q  Yon  handle  that  locally  here?  A  Well,  we  have 
insurance,  one  who  handles  the  policies,  writes  np  the 
forms,  but  it  is  mailed  to  ns. 

MR.  FRIEDMAN :  That  is  all. 

Cross  Examination 
By  Mr.  McFarland : 

Q  i  Mr.  Thomas,  are  the  members  of  your  local  employed 
on  one  railroad?  A  They  are. 

Q  What  railroad  is  that?  A  Washington  Terminal 
Company. 

Q  Washington  Terminal  Company?  A  Yes,  sir. 

MR.  McFARLAND :  That  is  all. 

Redirect  Examination 
By  Mr.  Friedman : 

Q  Did  yon  say  that  your  members  all  work  for 
148  the  Washington  Terminal  Company?  A  They  all, 
except  perhaps  two  or  three — well,  we  probably 
might  have  three  or  four  retired  members,  something  like 
that 

Q  Do  yon  know  whether  those  members  are  covered  by 
the  Railway  Labor  Act  or  the  National  Labor  Relations 
Act?  A  Railway  Labor  Act. 

Q  Under  the  Railway  Labor  Act?  A  As  amended. 

Q  I  beg  your  pardon.  A  We  come  under  the  Railway 
Labor  Act  as  amended. 

THE  COURT :  What  did  he  say? 

MR.  FRIEDMAN :  He  said  they  came  under  the  Rail¬ 
way  Labor  Act. 

That  is  all. 

(The  witness  left  the  stand.) 

MR.  FRIEDMAN:  Mr.P.E.Law. 

(No  response.) 

MR.  FRIEDMAN :  John  T.  Corbett. 
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John  T.  Corbett 

thereupon  appeared  as  a  witness  on  behalf  of  the  plaintiff 
and,  having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows : 


Direct  Examination 

149  By  Mr.  Friedman : 

Q  Please  state  your  full  name  and  address.  A  John 
T.  Corbett,  10  Independence  Avenue,  Southwest,  Wash¬ 
ington. 

Q  Are  you  a  member  of  the  Brotherhood  of  Locomotive 
Engineers?  A  lam. 

Q  Are  you  an  officer?  A  Yes,  sir. 

Q  What  office  do  you  hold  in  that  brotherhood?  A  I 
hold  the  office  of  assistant  grand  chief  engineer,  and  of 
national  legislative  representative. 

Q  How  long  have  you  held  that  position,  sir?  A  I 
have  held  the  office  of  national  legislative  representative 
since  1933  and  the  office  of  assistant  grand  chief  engineer 
since  1936. 

Q  Since  you  have  been  national  legislative  representa¬ 
tive  where  have  you  maintained  your  office?  A  The 
brotherhood  maintains  the  office  at  10  Independence  Ave¬ 
nue,  Southwest,  Washington,  D.  C. 

Q  And  has  that  been  your  office  ever  since  you  have 
been  legislative  representative?  A  Insofar  as  an  office  is 
concerned,  yes,  sir.  But  my  duties  have  taken  me  away 
from  Washington  considerably. 

150  Q  Are  your  headquarters  in  Washington?  A 
At  the  present  time,  yes,  sir. 

Q  What  are  your  duties  and  functions  as  na¬ 
tional  legislative  representative?  A  I  am  under  the  di¬ 
rection  of  the  chief  executive  officer  of  the  organization. 
Mr.  A.  Johnston. 

Q  What  do  you  do?  A  Whatever  he  instructs  me  to 
do  in  the  line  of  watching  legislation  or  either  supporting 
or  trying  to  secure  opposition  to  it  under  his  direction. 
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Q  Do  you  have  any  functions  other  than  what  you  have 
just  stated?  A  Whatever  he  may  direct  me  to  do. 

Q  Has  he  directed  you  to  deal  with  matters  other  than 
legislation?  A  Yes.  He  has  instructed  me  to  attend 
hearings  before  the  Interstate  Commerce  Commission  as 
an  observer  occasionally,  and  on  one  or  two,  or  possibly 
more  occasions,  to  express  the  position  of  the  brotherhood 
on  whatever  matter  might  be  up  for  discussion  before  the 
Commission. 

Q  Have  you  ever  been  directed  to  take  part  in  col¬ 
lective  bargaining  negotiations?  A  Not  so  much  at 
Washington.  I  have  been  sent  out  on  some  occasions  away 
from  Washington. 

Q  What  kind  of  bargaining  was  that?  What 
151  kind  of  situation?  A  They  were  controversies 
over  the  interpretation  of  the  schedules  on  different 
railroads. 

Q  Have  you  participated  in  collective  bargaining  in 
the  District?  A  I  don’t  recall  that  I  have  directly. 
There  have  been  some  one  or  two  occasions  in  which  I 
attended  conferences  with  the  representatives  of  the 
Alaska  Railroad,  and  with  the  representatives  of  the  Pan¬ 
ama  Railroad.  But  I  don’t  know  that  they  would  be  called 
“collective  bargaining  complaints  discussed”. 

And  as  to  the  exact  result  I  am  not  fully  informed. 

Q  Have  you  ever  been  directed  to  participate  in  mat¬ 
ters  pending  before  the  National  Mediation  Board?  A  I 
have  been  directed  to  go  there  as  an  observer  at  a  time 
when  some  of  the  other  organizations  had  cases  there.  But 
I  have  handled  no  direct  matters  personally,  myself,  that 
I  recall  now,  with  the  exception  that  there  have  been  some 
instances  of  where  general  chairmen  from  railroads  would 
come  here  on  their  own  case  before  the  National  Media¬ 
tion  Board,  and  I  have  been  directed  by  our  chief  execu¬ 
tive  officer  to  accompany  them  there. 

Q  Are  you  registered  under  the  Federal  Lobbying  Act? 
A  Yes,  sir. 


152  Q  How  long  have  you  been  registered!  A 
Since  the  law  was  passed. 

Q  Does  the  brotherhood  maintain  a  local  in  the  District 
of  Columbia  ?  A  Yes,  sir.  I  believe  they  do. 

Q  Do  you  know  what  the  membership  of  that  local  is! 
A  I  don ’t  know  the  exact  membership,  no,  sir. 

Q  Do  you  have  an  opinion  on  what  the  number  might 
be!  A  No,  sir. 

Q  Is  it  part  of  your  functions  to  keep  close  contact  of 
the  activities  of  the  National  Mediation  Board!  A  No, 
sir. 

Q  Do  you  act  only  at  the  direction  of  the  Chief  Execu¬ 
tive!  A  That  is  correct. 

Q  You  have  no  standing  function  apart  from  specific 
directions  !  A  Just  as  he  may  direct  me. 

Q  If  he  doesn’t  direct  you  to  do  anything,  you  do 
nothing!  A  If  he  doesn’t  direct  me  I  shall  sit  in  the 
office  and  do  nothing;  yes,  sir. 

Q  You  don’t  maintain  continuous  contact  concerning 
legislation!  A  I  didn’t  get  the  question. 

153  Q  Is  it  or  is  it  not  your  function  to  maintain 
continuous  contact  on  legislative  matters  that 

might  affect  railroad  employees!  A  Yes,  sir.  But  that 
is  done  by  correspondence. 

Q  Do  you  file  reports  to  the  national  office  in  Cleve¬ 
land!  A  Yes,  sir. 

Q  How  often  do  you  do  that!  A  At  least  once  a 
month. 

Q  Is  legislation  or  activities  concerned  with  legislation 
a  major  function  of  the  national  organization!  A  I 
didn’t  understand  your  question. 

Q  Is  it  a  major  function  of  the  national  organization 
to  keep  abreast  of  all  legislation  that  might  affect  railroad 
employees!  A  I  don’t  know  that  it  is  a  major  condition. 
But  it  is  one  of  the  conditions. 

Naturally  being  a  legislative  representative  I  would 
consider  insofar  as  my  duties  during  the  sessions  of  the 
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Congress  are  concerned,  it  would  be  a  major  position  of 
my  own. 

Q  Are  you  also  directed  to  keep  track  or  in  close  con¬ 
tact  with  the  actual  administration  of  laws  already 

154  enacted?  A  No,  sir, 

Q  It  is  not  part  of  your  functions?  A  No,  sir. 
Q  Have  you  ever  been  directed  to  do  that?  A  Only 
to  observe  them. 

Q  And  make  reports ?  A  Beg  pardon? 

Q  And  make  reports  to  the  Chief  Executive.  A  No. 
I  don’t  have  anything  to  do  with  the  legal  questions  at  all. 
My  position  doesn’t  require  me  to  go  into  legal  matters. 
I  believe  that  they  have  attorneys  who  attend  to  that. 

Q  I  am  asking  this:  Are  you  ever  asked  to  write  re¬ 
ports  concerning  the  practical  administration  of  any  par¬ 
ticular  law  affecting  the  railroads?  As  a  railroad  man,  a 
union  man,  are  you  asked  to  make  reports  to  the  Chief 
Executive  as  to  whether  a  particular  law  is  operating  well 
or  badly?  A  No,  sir. 

Q  It  is  not  part  of  your  functions?  A  No,  sir. 

MB.  FRIEDMAN:  That  is  all. 

Cross  Examination 
By  Mr.  McFarland : 

Q  Mr.  Corbett,  I  believe  you  were  questioned 

155  about  your  office  here.  I  wish  you  would  describe  it 
for  us.  A  You  mean  the  physical? 

Q  Physically,  in  a  few  words.  A  There  are  two 
rooms,  several  filing  cabinets,  one  good  typewriter,  two 
poor  ones,  there  is  a  typewriter  desk,  and  there  are  two 
other  desks  and  some  chairs. . 

Q  Is  there  any  staff  there?  A  There  are,  I  think, 
three  book  cases. 

Q  Have  you  any  other  people  working  there  besides 
yourself?  A  There  is  a  secretary,  a  stenographer. 

Q  One  stenographer?  A  That  is  right 
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Q  Do  the  files  contain — and  the  book  cases  and  so 
forth — material  solely  with  regard  to  your  work?  A 
Yes,  sir. 

Q  Are  you  the  only  one  that  works  in  those  two 
offices?  A  Yes,  sir. 

Q  Besides  the  secretary. 

In  your  legislative  work  are  you  concerned  with  legis¬ 
lation  which  is  related  to  the  Railway  Labor  Act?  A  Yes, 
sir. 

Q  In  answer  to  a  question  about  headquarters,  I  believe 
there  may  have  been  some  misunderstanding.  As  I 

156  heard  counsel  he  asked  if — he  seemed  to  ask  if  head¬ 
quarters  was  here,  and  you  seemed  to  assent.  Did 

you  mean  to  indicate  that  this  office  of  yours  here  is  the 
headquarters  of  the  Brotherhood  of  Locomotive  Engi¬ 
neers?  A  No,  sir.  It  has  only  such  duties  as  are  assigned 
it  by  the  Grand  Chief  Engineer. 

Q  There  was  some  questioning,  respecting  your  func¬ 
tions  of  collective  bargaining.  And  you  responded  that 
you  had  done  some  function  or  other  with  respect  to  the 
Alaska  and  the  Panama  Railroad.  How  long  ago  was  that? 
A  I  don’t  recall  just  the  latest  that  I  have  attended  con¬ 
ferences  or  been  in  meetings  where  those  were  discussed. 
But  it  must  be  all  of  two  years  ago. 

The  Brotherhood  of  Locomotive  Firemen  and  Engine- 
men  now  have  the  contract  for  engineers  on  the  Alaska 
Railroad  and  since  that  time  I  have  not  been  attending 
those  conferences. 

Q  In  other  words  your  organization  no  longer  repre¬ 
sents  the  Alaska  Railroad?  A  We  have  members  there, 
and  they  may  raise  inquiries  or  ask  for  assistance,  or 
something  of  that  kind.  Insofar  as  I  can,  if  it  is  in  con¬ 
nection  with  legislation  or  something  of  that  type,  I  send 
it  to  them. 

Q  But  you  are  not  the  majority  representaitve 

157  any  longer.  A  That  is  correct. 
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Q  So  there  is  no  occasion  for  you  to  represent 
them  as  the  majority  representative. 

Is  that  the  situation  with  respect  to  the  Panama  Rail? 
road?  A  No,  sir.  The  engineers  on  the  Panama  Rail¬ 
road  have  occasion  to  discuss  whatever  complaints  the 
employees  may  write  to  the  Chief  Executive  Officer  of  our 
organization,  Mr.  Johnston,  and  I  may  have  instructions 
from  him  to  meet  with  the  officer  of  the  Panama  Railroad 
to  see  if  they  can  be  adjusted. 

Q  I  am  afraid  I  missed  the  first  part  of  your  answer. 
Did  you  indicate  that  you  did  represent  the  majority  of 
the  Panama?  A  Yes,  sir;  I  think  so. 

Q  With  respect  to  the  Panama  Railroad  was  that  two 
years  ago,  or  was  that  longer  since  you  have  functioned  in 
that  regard?  A  I  don’t  recall  just  the  date  of  our  last 
discussion.  It  is  only  when  the  Governor  of  the  Panama 
Territory  comes  to  Washington  and  he  may  give  us  15  or 
20  minutes,  maybe  a  little  more  or  less,  time  to  discuss 
some  complaint  that  we  have  had. 

Q  You  are  not  here  for  the  primary  purpose  of  hand¬ 
ling  the  Paanma  Railroad  problems.  If  that  were 
158  the  only  thing  they  had,  you  would  not  be  sta¬ 
tioned  here  as  the  Assistant  Grand  Chief.  Is  that 
correct?  A  That  is  correct? 

Redirect  Examination 
By  Mr.  Friedman : 

Q  Mr.  Corbett,  does  the  brotherhood  maintain  any 
other  offices  in  the  District  of  Columbia?  A  Not  that  I 
know  of.  There  are  other  officers  who  come  to  the  District 
of  Columbia  to  handle  brotherhood  work. 

Q  What  type  of  work  is  that,  sir?  A  One  of  them 
may  come  to  the  Mediation  Board ;  one  of  them  may  come 
to  some  of  the  other  departments  here.  I  have  no  con¬ 
nection  with  their  activities. 

Q  Is  there  a  great  deal  of  that?  A  Beg  pardon? 
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Q  Is  there  a  great  deal  of  that  type  of  activity?  A  I 
don’t  know  how  much  it  is.  They  come  here  just  the  same 
as  I  would,  under  the  instructions  of  the  Grand  Engineer. 

Q  Do  you  know  whether  they  have  any  offices  where 
they  carry  on  these  activities?  A  If  they  have,  I  have 
never  known  of  it. 

Q  Does  the  national  organization  maintain  any 
159  hotel  suites  for  their  offices?  A  Not  that  I  know  of. 

THE  COURT :  Is  the  Grand  Chief  Engineer  the 
highest  officer  in  the  brotherhood? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  You  don’t  have  a  designation,  such  as 
president? 

THE  WITNESS:  No,  sir. 

By  Mr.  Friedman : 

Q  Does  Mr.  Johnston  come  to  Washington  often?  A 
I  don’t  know  what  the  term  “often”  would  be.  I  believe 
the  last  time  he  was  here  was  at  least  two  years  ago. 

Q  He  is  here  now?  A  Beg  pardon?  Is  he  here 
now?  Is  he  in  Washington  now?  Yes,  he  is  right  here. 

MR.  FRIEDMAN:  That  is  all. 

(The  witness  left  the  stand.) 

MR.  FRIEDMAN :  Herbert  C.  Abel. 

(No  response.) 

MR.  FRIEDMAN :  Mr.  A.  E.  Lyon. 

A.  E.  Lyon 

thereupon  appeared  as  a  witness  on  behalf  of  the  plaintiff 
and,  having  been  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows : 


Direct  Examination 

160  By  Mr.  Friedman : 

Q  Please  state  your  name  and  address.  A  A. 
E.  Lyon,  10  Independence  Avenue,  Southwest,  Washington, 
D.C. 

Q  What  is  your  occupation,  sir?  A  I  am  Executive 
Secretary  of  the  Railway  Labor  Executives  Association. 
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Q  Where  does  that  Association  maintain  its  business 
office?  A  At  10  Independence  Avenue  Southwest,  my 
own  office. 

Q  Is  that  its  principal  office?  A  Its  only  office. 

Q  What  does  the  membership  of  this  Association  con¬ 
sist  of?  A  The  membership  consists  of  the  chief  execu¬ 
tive  officers  of  20  national  railroad  unions. 

Q  Are  the  chief  executives  of  the  three  defendant 
unions  in  this  case  members  of  this  association?  A  Mr. 
Robertson  and  Mr.  Glover  are  members.  Mr.  Johnson  is 
not. 

THE  COURT:  Mr.  Glover  is  the  Chief  Executive  of 
what  union? 

THE  WITNESS:  Switchmens  Union  of  North  Amer¬ 
ica. 

Bv  Mr.  Friedman : 

161  Q  Wliat  is  the  function  of  this  Association?  A 
Well,  it  is  an  Association  of  those  individual  per¬ 
sons,  who  associate  themselves  together  for  the  exchange 
of  information  and  viewpoints,  to  cooperate  in  such  mat¬ 
ters  as  they  may  agree  it  is  proper  to  cooperate  in.  They 
meet  frequently  and  exchange  views  and  ideas  and  infor¬ 
mation. 

THE  COURT :  How  often  do  they  meet,  sir?  At  regu¬ 
lar  meetings? 

THE  WITNESS :  Normally  we  meet  on  the  average  of 
every  two  months.  Recently  we  have  been  meeting  more 
frequently,  about  once  a  month. 

By  Mr.  Friedman : 

Q  Do  the  chief  executives  of  this  Association  confer  on 
collective  bargaining  matters?  A  Collective  bargaining 
matters  come  outside  of  the  scope  of  the  Association  activi¬ 
ties.  They  sometimes  discuss  such  subjects  but  the  Associ¬ 
ation  as  such  does  not  handle  those  matters,  and  it  does  not 
come  within  our  scope. 

Q  How  are  the  activities  of  the  Association  financed? 
A  There  is  an  assessment  arrangement  whereby  when 
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money  is  needed  for  the  activities  of  the  Association  each 
chief  executive  is  called  upon  and  pays  in  a  pro  rata 

162  share  which  depends  in  large  part  upon  the  size  of 
the  membership  he  speaks  for. 

Q  In  other  words  the  amount  he  pays  depends  on  the 
number  of  members  in  the  organization  of  which  he  is 
chief.  Is  that  correct?  A  That  is  the  principal  con¬ 
sideration,  much  like  a  trade  association. 

Q  Have  you  a  copy  of  the  bylaws  of  this  association 
with  you?  A  Yes,  I  have  them. 

Q  May  I  see  it,  please  ? 

(The  witness  produced  a  document  and  presented  it  to 
Mr.  Friedman.) 

By  Mr.  Friedman : 

Q  Does  membership  in  this  organization  restrict  the 
freedom  of  activity  of  any  organization?  By  that,  I  mean 
of  any  of  the  brotherhoods?  A  No.  They  each  have  full 
autonomy.  They  only  continue  in  the  association  itself 
or  any  of  the  activities  if  they  desire  to,  and  can  with¬ 
draw  at  any  time  from  the  entire  association,  or  can  with¬ 
draw  at  any  time  from  any  activity  or  anything  being 
done  by  the  association. 

MR.  FRIEDMAN:  Will  the  Clerk  mark  this  Govern¬ 
ment’s  Exhibit  No.  10,  please? 

163  (Document  referred  to  was  marked  Government 
Exhibit  No.  10  for  identification.) 

MR.  FRIEDMAN:  I  would  like  to  offer  in  evidence 
the  bylaws  of  this  association. 

Have  you  seen  a  copy  of  them,  Mr.  McFarland? 

MR.  McFARLAND :  I  haven ’t  examined  a  copy. 

MR.  FRIEDMAN :  I  would  like  to  offer  it  in  evidence 
as  Government’s  Exhibit  No.  10. 

THE  COURT :  The  bylaws  ? 

MR.  FRIEDMAN:  Yes,  sir. 

THE  COURT:  All  right,  sir. 

(Thereupon,  Government  Exhibit  No.  10  for  identifica¬ 
tion  was  received  in  evidence.) 
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By  Mr.  Friedman : 

Q  Mr.  Lyon,  would  you  read  Section  10  of  the  bylaws? 
(The  witness  examined  the  document.) 

A  “No  member  shall  be  obligated  or  bound  by  any 
action  of  the  Association  inconsistent  with  the  laws  or 
policies  of  the  organization  he  represents.  ’  ’ 

THE  COURT :  Inconsistent,  you  say? 

A  “Inconsistent  with  the  laws  or  policies  of  the  organ¬ 
ization  he  represents.  But  no  action  legal  or  otherwise 
involving  the  Railway  Labor  Act  shall  be  taken  by 

164  the  organization  or  group  of  organizations  which 
will  substantially  affect  the  interests  of  the  other 

organizations  until  such  contemplated  action  is  considered 
by  the  Association.” 

165  By  Mr.  Friedman : 

Q  I  believe  you  testified  that  it  was  your  opinion 
that  the  organizations  were  bound  in  no  way  by  the  mem¬ 
bership  of  their  chief  executives  in  this  association?  A 
That  is  right. 

Q  After  reading  Section  10,  is  that  still  your  position? 
A  I  think  my  statement  was  accurate.  We  might  discuss 
something  at  any  time,  but  after  that  is  done  they  can  do 
anything  they  like.  That  language  does  not  bind  them  to 
do  otherwise. 

Q  It  does  bind  them  not  to  take  any  action  prior  to 
the  consultation  of  the  entire  membership  of  the  associa¬ 
tion?  A  On  certain  matters  specified,  yes. 

Q  Does  your  Association  concern  itself  with  legislative 
matters?  A  To  some  extent,  yes,  sir. 

Q  To  what  extent?  A  Well,  we  observe  develop¬ 
ments  and  from  time  to  time  I  may  appear  before  a  com¬ 
mittee  of  Congress  and  express  the  viewpoint  of  the  chief 
executives  of  the  organizations  as  they  may  direct  me  to, 
from  time  to  time.  I  also  undertake  to  keep  them  informed 
of  things  occurring  in  Washington  generally,  both  in  Con¬ 
gress  and  other  places  that  are  of  interest  to  them, 

166  as  an  information  bureau,  I  might  call  it. 
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Q  Does  the  Association  concern  itself  with  col¬ 
lective  bargaining  in  any  way?  A  No,  sir. 

Q  Do  you  know  of  any  resolutions  that  may  have  been 
issued  by  this  Association  concerning  a  recent  collective 
bargaining  that  is  going  on?  A  About  the  present  case, 
you  mean? 

Q  That  is  right.  A  Well,  there  was  a  resolution 
adopted  at  a  meeting  of  the  Association  some  two  months 
ago,  six  weeks  ago,  perhaps,  expressing  their  opinion  about 
certain  aspects  of  the  case. 

MR.  FRIEDMAN :  You  may  cross  examine. 

Cross  Examination 
By  Mr.  McFarland : 

Q  During  your  direct  examination,  Mr.  Glover  was 
mentioned,  the  chief  executive  of  the  Switchmen’s  Union. 

Do  you  know  Mr.  Glover?  You  would  recognize  him  if 
you  saw  him?  A  Yes,  sir. 

Q  Has  he  ever  been  in  your  office?  A  I  don’t  recall 
that  he  ever  has. 

Q  Is  your  organization  a  voluntary  one?  A  Yes, 
sir. 

167  THE  COURT:  Do  you  mean  he  doesn’t  meet 
with  the  others  when  they  meet? 

THE  WITNESS:  They  don’t  meet  in  my  office,  your 
Honor.  They  usually  hold  a  meeting  in  Washington,  and 
we  meet  in  a  hotel  downtown. 

By  Mr.  McFarland : 

Q  He  has  never  made  use  of  the  facilities  of  your  office, 
the  office  you  maintain  here  in  Washington?  A  He  has 
never  been  there  to  my  knowledge,  not  while  I  was  there. 

Q  Do  you  represent,  your  organization,  the  Railway 
Labor  Executives  Association,  represent  any  brotherhood 
in  the  sense  that  you  can  do  things  as  their  representa¬ 
tive?  A  No. 

Q  Do  any  of  the  brotherhoods  represent  you?  A  No. 
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Q  Are  you  a  subsidiary  of  any  brotherhood  of  any 
kind!  A  No.  Our  Association  is  just  what  the  name  im¬ 
plies,  an  association  of  the  chief  executive  officers. 

Q  Do  you  regard  it  as  similar  to  other  organizations 
such  as  we  find  here  in  Washington,  like  the  AAR,  NAM, 
that  sort  of  thing?  A  In  some  respects. 

168  Q  How  do  you  differ?  A  Well,  they  are  much 
bigger,  of  course,  and  probably  engaged  in  a  wider 
range  of  activities  than  we.  I  don’t  pretend  to  know 
too  much  about  their  activities. 

MR.  McFARLAND :  Thatisall. 

(The  witness  left  the  stand.) 

MR.  FRIEDMAN :  If  your  Honor  please,  the  Govern¬ 
ment  has  three  more  witnesses,  and  my  colleague,  Mr. 
Barrow,  will  put  on  their  testimony. 

THE  COURT:  All  right. 

MR.  BARROW :  George  E.  Miller. 

Thereupon 


George  E.  Miller 

was  called  as  a  witness  on  behalf  of  the  Government  and, 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows : 


Direct  Examination 
By  Mr.  Barrow : 

Q  State  your  name  and  address,  please.  A  George 
E.  Miller,  Post  Office  Department,  Washington  25,  D.  C. 

Q  What  is  your  present  employment,  Mr.  Miller?  A 
I  am  Director  of  Transportation,  surface  postal  transport 
for  the  Post  Office  Department. 

Q  Will  you  explain  your  duties  as  Director  of 
169  Transportation?  A  My  duties  generally  apply 
more  generally  to  Government  transportation  of 
mails  by  surface  transportation  media. 

The  country  is  divided  into  a  number  of  divisions  for 
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administrative  purposes,  and  these  field  officials  submit 
recommendations  for  changes  which  come  to  me  for  ap¬ 
proval  or  disapproval,  or  if  I  find  any  need  for  changes, 
to  coordinate  the  activities  of  transporting  mail  through¬ 
out  the  country,  I  initiate  the  action. 

It  is  the  general  supervision  of  the  transportation  of  all 
mails  by  surface  transportation  media. 

Q  In  your  official  capacity  as  Director  of  Transporta¬ 
tion,  are  you  concerned  with  the  functions  of  the  railroads 
of  the  nation  in  the  transportation  of  the  mails?  A  I  am. 

Q  To  what  extent  is  the  transportation  of  the  mails  de¬ 
pendent  upon  the  railroads  of  the  nation?  A  If  rail 
transportation  were  suspended  or  abandoned,  it  would  be 
necessary  for  the  Post  Office  Department  to  materially  re¬ 
strict  its  operations,  to  the  detriment  of  the  welfare  of 
the  country,  of  the  general — commercially  and  econom¬ 
ically. 

Q  Can  you  give  us  a  statement  as  to  the  amount  of  mail 
which  is  transported  by  rail?  A  During  the  fiscal 
170  year  1947  our  records  show  that  there  were  8  billion 
400  million  pounds  of  all  classes  of  mail  trans¬ 
ported,  of  which  approximately  90  percent  of  it  was  trans¬ 
ported  by  railroad  companies. 

Q  How  many  railroad  mail  routes  do  you  have?  A 
There  are  516  rail  mail  routes. 

Q  And  about  what  would  be  the  average  haul  for  the 
mail?  A  544  miles.  That  varies  somewhat  from  year 
to  year. 

Q  In  the  event  that  a  suspension,  of  rail  transportation 
should  disrupt  transportation  of  the  mails,  as  indicated 
in  your  testimony,  what  would  be  the  effect  of  this  dis¬ 
ruption  of  the  mails  on  the  nation?  A  It  would  be 
necessary  for  the  Department  to  place  an  embargo  on  cer¬ 
tain  classes  of  mail  and  restrict  its  activities  materially, 
except  for  such  limited  use  that  could  be  made  of  trucks 
and  air  for  the  transportation  of  mail. 
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Q  Is  there  a  part  of  our  business  and  commercial  life 
which  is  dependent  upon  the  daily  mail  service?  A  We 
are  of  the  opinion,  and  have  been  told  on  a  number  of 
instances — and  that  can  be  substantiated  by  the  complaints 
received  if  the  service  is  suspended — that  it  does  depend 
materially  on  the  transportation  of  the  mail,  economically 
and  socially,  as  well  as  for  the  necessities  of  life. 

171  In  many  of  the  remote  communities  they  depend 
entirely  for  their  medicine,  food  and  clothing,  prac¬ 
tically  every  necessity  of  life,  upon  the  mail. 

MR.  BARROW :  You  may  cross  examine. 

Cross  Examination 
Bv  Mr.  McFarland : 

•r 

Q  Mr.  Miller,  when  the  present  dispute  reached  the 
serious  stage,  did  it  come  to  your  attention  in  the  Post 
Office  Department?  A  It  did. 

Q  Did  it  cause  you  concern  about  what  you  would  do 
with  respect  to  the  mails?  A  Very  much  so. 

Q  Did  you  make  any  plans,  arrangements,  anything  at 
all  about  how  you  would  handle  the  mails  in  the  event  of 
a  strike?  A  We  did. 

Q  I  wonder  if  you  would  tell  us  in  two  or  three  words 
what  that  was?  A  We  had  tentative  plans  made  to  fly 
such  of  the  mails  as  could  be  flown  to  certain  points,  and 
to  decentralize  from  those  points  by  motor  vehicle  to  the 
extent  that  it  would  be  possible,  with  the  gas  that  might  be 
available,  to  operate  that  way. 

172  Q  Did  you,  by  chance,  ask  the  defendants  here 
whether  they  would  run  mail  trains?  A  No,  sir. 

Q  Was  that  ever  considered?  A  Not  to  my  knowl¬ 
edge. 

Q  If  mail — if  the  defendants  would  run  mail  trains, 
would  that  solve  the  problem — and  the  trains  ran — that 
would  end  it  so  far  as  your  interest  in  this  matter  is  con¬ 
cerned?  A  It  would  depend  on  how  many  trains  ran. 
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Obviously  we  cannot  hold  the  mails  at  any  points.  We 
must  keep  them  moving  constantly  or  they  back  up  and 
overflow  and  crowd,  unless  we  restrict  the  amount  of  mail 
we  accept. 

It  would  depend  to  a  great  extent  on  how  many  trains 
ran,  obviously. 

Q  Of  course,  if  it  was  a  mail  train  without  anything 
else  attached,  you  could  presumably  run  a  mail  schedule 
and  nothing  else. 

THE  COURT :  Don ’t  we  have  such  mails  ? 

THE  WITNESS:  There  are  some,  at  certain  seasons 
of  the  year  particularly,  that  are  practically  solid  mail 
trains,  but  they  operate  too  infrequently,  and  they  are  used 
primarily  for  other  than  preferential  mails,  letter  mails, 
specials  and  perishable  goods  which  must  move  frequently 
and  cannot  be  held  back  for  a  particular  train. 

One  or  two  trains  a  day  in  our  major,  or  between 
173  our  major  cities,  is  insufficient.  We  must  keep  it 
moving  constantly  and  regularly. 

By  Mr.  McFarland : 

Q  One  or  two  trains  a  day  between  your  major  cities 
are  insufficient  in  what  sense!  Do  you  mean  that  if  the 
mail  were  delivered — if  all  of  the  mail  were  delivered 
every  day  by  one  train,  would  that  be  sufficient? 

Do  you  mean  to  indicate  that  it  must  be  delivered  on 
an  hourly  basis?  A  No.  I  don’t  indicate,  or  don’t  in¬ 
tend  to  indicate  that,  but  if  we  put  no  restrictions  on  what 
mail  we  accepted  from  the  public,  we  would  be  overflowing 
our  post  offices  and  our  railroad  stations,  and  storing  it 
between  the  departure  and  arrival  of  trains. 

In  other  words,  we  must  move  it  constantly  to  keep  it 
from  overflowing  our  facilities. 

In  other  words,  we  need  more  than  one  train  a  day  to 
transport  our  mail  efficiently.  We  generally  try  to  get 
mail  to  all  offices  early  in  the  morning  for  delivery,  and 
the  general  trend  of  the  business  is  to  mail  later  in  the 
evening.  So  we  need  a  train  or  other  means  to  put  mail 
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into  offices  early  in  the  morning  for  early  delivery,  and 
then  to  receive  the  outgoing  mail  later  in  the  day,  in  the 
evening,  to  move  it  for  the  next  day’s  delivery. 

Q  Do  I  understand  you  to  mean  that  although 

174  the  mail  arrived  at  the  city  that  you  require,  for 
some  reason  regarded  as  essential,  that  it  be  fed 

to  you  in  smaller  lots?  Is  that  the  point?  A  The 
volume  that  we  have  now  couldn’t  be  handled  in  many 
places  by  one  train  a  day. 

Q  If  the  train  arrived  and  were  pulled  on  the  siding, 
could  you  take  the  mail  as  you  could  handle  it?  A  It  is 
the  railroad  function  to  load  and  unload  those.  I  don’t 
know  of  any  place  where  their  facilities  are  such  that  they 
could  accumulate  it  and  move  it  only  once  a  day.  When 
you  take,  for  example,  the  pay  station  in  New  York,  there 
are  over  100  cars  a  day  moving  out  of  there  daily. 

I  know,  and  I  am  familiar  with  that,  and  the  facilities 
for  handling  and  unloading  would  be  inadequate,  and  the 
same  condition  could  apply  here  in  Washington. 

Q  Let  me  put  it  differently.  Would  it,  in  your  opinion 
as  an  expert  in  the  handling  of  the  mail,  produce  a  national 
crisis  for  the  mails  to  be  delivered  at  one  time  on  a  given 
day?  Let  us  say  in  the  city  of  Washington?  A  It  cer¬ 
tainly  would  not  be  conducive  to  avoiding  a  national — 

Q  Please  answer  the  question.  A  I  don’t  know 
whether  I  am  qualified  to  answer.  I  don’t  know  what  a 
i  national  crisis  is,  whether  it  would  come  from 

175  that  or  not. 

It  certainly  would  be  contributing  to  a  national 
crisis  to  move  it  once  a  day  only. 

Q  Contributing  in  what  way?  A  By  moving  it  only 
once  a  day. 

Q  What  would  happen?  A  It  couldn’t  be  done  with¬ 
out  restricting — 

Q  Couldn’t  be  done?  A  No. 

Q  Without  what?  A  Without  restricting  the  mails 
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that  you  accepted  from  the  public.  We  would  be  com¬ 
pelled  to  put  an  embargo  on  certain  classes  of  mail. 

THE  COURT :  Where  would  you  get  your  one  train  a 
day  if  these  three  brotherhoods  struck  at  the  same  time? 

THE  WITNESS:  I  don’t  know,  your  Honor. 

THE  COURT:  Proceed. 

By  Mr.  McFarland : 

Q  In  a  city  like  Washington  you  would  have  mail  trains 
coming  in  from  various  directions  ?  A  Correct. 

Q  Of  course  you  couldn’t  bring  all  the  mail  from  all 
points  of  the  compass  by  one  train.  If  I  seem  to  indicate 
that,  I  am  sorry. 

In  some  places,  of  course,  in  some  communities, 
176  there  may  be  just  one  line  of  railroad,  in  one  main 
direction.  But  suppose  a  mail  train  were  arriving  in 
Washington  from  the  south,  from  the  west,  from  the  north, 
separate  trains.  Do  you  really  seriously  contend  that  it 
couldn’t  be  handled  here?  A  I  am  positive  of  it.  Our 
peak  days  here — 

Q  Please  understand  me.  It  isn’t  important  that  you 
can’t  handle  the  mails  with  your  present  facilities.  But 
would  it  be  impossible  for  you  to  make  arrangements  to 
handle  mail  on  that  basis?  A  Let  me  understand  your 
question  correctly.  If  we  only  had  one  train  moving  be¬ 
tween  all  points  daily? 

Q  I  don’t  say  it  would  be  possible  to  have  one  train 
moving  between  all  points.  That  would  be  absurd.  A 
Please  rephrase  the  question. 

Q  Suppose  you  had  mail  trains  coming  in  here,  trains 
carrying  nothing  but  mail,  however  many  are  necessary. 
Could  you  handle  that  mail?  A  How  many  are  neces¬ 
sary,  yes.  If  you  supply  us  all  the  trains  and  cars  we 
need,  surely. 

MR.  McFARLAND :  That  is  all. 
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Redirect  Examination 
By  Mr.  Barrow : 

Q  Mr.  Miller,  you  indicated  an  instance  in  which  there 
was  a  special  mail  train.  Can  you  give  an  estimate 

177  of  the  percentage  of  our  mail  which  is  carried  by 
trains  which  carry  nothing  else?  A  It  would  be 
relatively  small.  Usually  the  solid  mail  trains  are 

operated  for  the  convenience  of  the  railroad  companies, 
and  those  are  primarily  during  December,  or  incident  to 
the  Christmas  Season. 

We  endeavor  to  move  our  mails  as  fast  as  cars  load  on 
certain  trains.  We  endeavor  to  keep  a  constant  flow 
between  the  various  points. 

Q  Do  you  have  any  control  over  the  railroads,  or  do 
you  know  of  any  controls  which  would  require  the  carriers 
to  operate  special  railroad  trains  when  there  had  been  a 
general  cessation  of  railroad  transportation?  A  No. 

Q  i  In  your  opinion,  would  it  be  practical  for  the  mails 
to  be  transmitted  by  special  mail  trains  in  the  event  of  a 
general  cessation  of  rail  transportation?  A  It  would  be 
practicable  if  they  ran  on  a  sufficient  frequency  to  meet  our 
needs. 

The  mere  fact  that  a  train  would  be  an  exclusive  mail 
train  would  be  no  detriment  if  it  operated  with  sufficient 
frequency. 

Now  we  have  mails  practically  moving  between  New 
York  and  Washington  here  on — some  of  them  on  an  hourly 
schedule,  some  two  hours  in  between,  others  farther, 

178  depending  on  the  need  of  the  service. 

So  it  wouldn’t  necessarily  govern  if  it  were  a  special 
mail  train  or  whether  it  was  one  or  two  cars  on  a  pas¬ 
senger  train,  so  long  as  they  moved  with  comparable  fre¬ 
quency  to  what  they  are  presently  moving,  but  of  course  if 
they  moved  on  a  present  frequency  they  wouldn’t  be  suf¬ 
ficient  for  that  many  trains  for  mail  only. 
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Q  Do  I  understand  the  import  of  your  statement  to  be 
that  in  order  for  the  mails  to  be  practically  transmitted,  it 
is  necessary  to  have  them  carried  in  about  the  frequency 
with  which  they  are  being  carried  at  the  preesnt  time!  A 
We  endeavor  to  use  every  train  that  is  operated  that  is  of 
advantage  to  the  postal  service.  We  try  to  route  the  mails 
to  reach  certain  cities  to  connect  with  the  next  deliveries, 
and  obviously  you  have  a  number  of  those  in  the  larger 
cities,  and  it  takes  time  to  distribute  these  mails. 

If  you  get  them  into  New  York  at  one  point,  you  must 
take  them  around  through  the  Bronx  and  various  other 
stations  before  you  deliver  them,  and  that  takes  time. 

The  object  is  to  get  the  mails,  keep  them  moving  con¬ 
stantly  toward  the  point  of  destination,  and  not  let  them 
accumulate. 

MR.  BARROW:  That  is  all. 

179  MR.  McFARLAND :  That  is  all. 

(The  witness  left  the  stand.) 

MR.  BARROW :  Caleb  Megee? 

Thereupon 

Caleb  R.  Megee 

was  called  as  a  witness  on  behalf  of  the  Government  and, 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows : 


Direct  Examination 
By  Mr.  Barrow : 

Q  State  your  name  and  address,  please.  A  My  name 
is  Caleb  Megee.  I  reside  at  3741  McKinley  Street,  North¬ 
west. 

Q  What  is  your  present  employment,  Mr.  Megee?  A 
Director,  Railway  Transportation  Department  of  the  Office 
of  Defense  Transportation. 

Q  What  was  your  employment  prior  to  your  employ¬ 
ment  in  this  present  position?  A  I  served  as  Vice- 
Chairman  of  the  Car  Service  Division,  Association  of 
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American  Railroads,  from  July  1945  until  May  1948,  and 
between  1941  and  1945  I  served  as  assistant  to  the  Chair¬ 
man  and  Manager  of  the  Open  Car  Section  of  the  Associa¬ 
tion  of  American  Railroads. 

Collectively  I  have  had  about  43  years  of  railway  trans¬ 
portation  work. 

180  Q  In  your  official  capacity  as  Director  of  the 
Railway  Transportation  Department  of  ODT,  are 

you  concerned  with  the  domestic  transportation  facilities 
of  the  nation?  A  lam. 

MR.  BARROW:  Will  the  Clerk  mark  this  Govern¬ 
ment’s  Exhibit  No.  11,  please. 

(Document  referred  to  was  marked  Government’s  Ex¬ 
hibit  No.  11  for  identification.) 

By  Mr.  Barrow : 

Q  I  show  you  Government’s  Exhibit  11  for  identifica¬ 
tion  and  ask  you  to  state  to  the  Court  what  it  is,  please. 
A  It  is  the  notice  and  order  and  instructions  given  by 
the  Brotherhood  of  Locomotive  Engineers,  Brotherhood  of 
Locomotive  Firemen  and  Enginemen,  Switchmen’s  Union 
of  North  America,  under  date  of  April  29,  1948,  in  Cleve¬ 
land,  calling  a  strike  of  those  Unions  among  the  railroads, 
listed  in  the  notice. 

Q  Under  the  terms  of  the  notice,  for  what  date  and  time 
was  the  strike  called?  A  Six  o’clock  on  May  11,  1948. 

MR.  BARROW:  I  offer  Government’s  Exhibit  11  for 
identification  in  evidence. 

THE  WITNESS :  Six  a.  m. ;  in  the  morning. 

THE  COURT :  Received. 

(Government’s  Exhibit  No.  11  for  identification  was  re¬ 
ceived  in  evidence.) 

181  By  Mr.  Barrow: 

Q  Have  you  examined  the  appendix  to  that  no¬ 
tice  in  which  the  railroads  to  which  the  notice  was  appli¬ 
cable  are  listed?  A  I  have. 

Q  And  are  you  familiar  with  the  executive  order  under 
which  the  Government  assumed  possession  and  control  and 
operation  of  the  railroads?  A  I  am. 
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Q  How  do  they  compare,  that  is,  in  the  application  the 
railroads  to  which  they  apply?  A  They  are  the  same. 
However,  the  Presidential  order  authorized  the  Secretary 
of  the  Army  to  take  over  additional  roads  if  required  and 
there  have  been  some  additional  roads  taken  over  since  the 
order  was  issued — yes,  since  the  order  was  issued. 

Q  What  portion  of  the  railroad  common  carrier  serv¬ 
ices  of  the  nation  are  furnished  by  the  railroads  listed  in 
this  strike  notice  and  in  the  President’s  executive  order? 

THE  COUBT :  By  the  Brotherhood,  you  mean  ? 

MB.  BABBOW :  Yes,  in  the  notice  which  has  just  been 
put  in  evidence  and  the  Government’s  executive  order, 
which  the  witness  has  just  testified  are  identical  in  their 
application.  A  Practically  all  of  the  major  rail- 
182  roads  in  the  country  handling  freight  and  passenger 
business,  express  and  mails.  Virtually  all  of  our 
railroad  transportation  machine  is  involved  on  the  roads 
that  are  named  in  the  strike  notice.  There  are  very  few 
that  are  not  named. 

THE  COUBT:  If  that  strike  were  limited  in  effect, 
what  would  be  the  result  so  far  as  the  rail  transportation 
system  of  the  United  States  is  concerned? 

THE  WITNESS :  It  would  come  almost  to  a  standstill, 
virtually. 

THE  COUBT :  All  over  the  country? 

THE  WITNESS:  All  over  the  country,  yes,  your 
Honor. 

By  Mr.  Barrow : 

Q  Would  it  be  possible  for  the  railroads  to  use  other 
employees  not  represented  by  these  Unions,  that  is,  the 
defendants  in  this  proceeding,  in  the  jobs  performed  by 
them  during  any  period  of  work  stoppage  on  their  part? 
A  How  is  that  again,  if  you  please  ? 

Q  During  any  period  of  work  stoppage  by  the  mem¬ 
bers  of  the  labor  organizations,  defendants  in  this  proceed¬ 
ing,  could  the  railway  carriers  obtain  other  personnel  or 
people  to  operate  the  railroads? 
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In  other  words,  could  the}’  operate  during  any  strike 
or  work  stoppage  of  any  kind  engaged  in  by  these  labor 
organizations?  A  No,  for  the  reason  that  they 

183  must  have  men  that  are  qualified  and  trained  by 
years  of  experience  and  knowledge,  and  aside  from 

a  certain  number  of  supervisory  forces  they  do  not  have 
the  qualified  personnel,  nor  would  it  be  possible  to  secure 
such  personnel  during  any  strike. 

I  have  seen  it  estimated  that  the  supervisory  personnel 
which  they  have,  that  is  qualified  to  operate  the  trains  in 
place  of  enginemen  and  firemen,  might  perhaps  handle 
about  one-half  of  one  percent  of  the  normal  business 
handled  on  the  railroads. 

In  other  words,  they  would  come  virtually  to  a  stand¬ 
still. 

Q  These  labor  organizations  represent  a  fractional 
part  of  the  total  employees  under  the  road.  Will  you  ex¬ 
plain  why  it  is  that  a  work  stoppage  on  the  part  of  these 
employees  causes  a  complete  cessation  of  the  type  you 
described?  A  That  is  correct,  that  the  employees  in¬ 
volved  which  served  the  strike  notice,  the  three  Brother¬ 
hoods,  represent  only  a  small  segment  of  the  total  em¬ 
ployees,  but  the  nature  and  character  of  their  work  is  such 
that  it  would  stop  the  other  employees  from  working. 

They  could  not  carry  on  the  functions  of  their  work  and 
therefore,  the  railroad  machine  would  be  brought  practi¬ 
cally  to  a  standstill. 

THE  COURT:  You  mean  if  a  train  hadn’t  jgot  (an 
engineer  and  a  fireman,  and  if  there  is  no  switchman, 

184  the  train  can ’t  run  ? 

THE  WITNESS:  Yes,  sir. 

By  Mr.  Barrow  : 

Q  You  have  indicated  in  your  testimony  that  there  are 
some  few  roads  not  covered  by  this  Executive  Order. 

What  would  have  been  the  effect  of  a  strike  on  the  rail¬ 
roads  listed  in  the  Executive  Order  on  the  transportation 
activities  of  these  other  railroads  which  were  not  cov- 
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ered  by  the  Executive  Order  and  the  strike  notice?  A 
Virtually  the  same  as  on  the  roads  which  were  covered  by 
the  strike  notice,  because  our  transportation  machine  is  so 
correlated  with  and  dependent  upon  the  interchange  of 
cars  and  equipment,  traffic  between  roads,  that  those 
roads  not  specifically  named  would  have  been  affected  in 
practically  the  same  measure  as  those  which  were  named 
in  the  strike  notice. 

Q  Can  you  state  the  number  of  passengers  and  the 
number  of  car  loadings  which  are  transported  daily  over 
the  lines  covered  by  the  notice,  well,  of  all  carriers  in  the 
United  States,  railway  carriers?  A  The  latest  informa¬ 
tion  that  I  have  indicates  about  two  and  a  half  million  pas¬ 
sengers  per  day,  and  the  revenue  freight  loadings  based 
on  a  six  day  week,  approximately,  of  all  types  of  freight, 
150,000  cars. 

I  might  say  that  is  made  up  of  about  6500  cars 
185  of  grain  and  grain  products,  2500  cars  of  livestock, 
34,000  cars  of  coal,  and  about  2500  cars  of  coke — 
these  are  daily  figures — approximately  18,000  of  less-car- 
load  merchandise,  about  14,000  of  forest  products,  and 
65,000  of  miscellaneous,  and  that  includes  iron  and  steel, 
petroleum  products  and  your  fruits  and  vegetables.  That 
is  your  miscellaneous  item. 

Q  What  percentage  of  the  total  freight  and  passenger 
traffic  handled  in  the  United  States  by  all  facilities  is  han¬ 
dled  by  the  railroads?  A  The  railroads  of  course  are  the 
most  important  segment  of  our  national  transportation 
system.  The  latest  figures  indicate  they  handle  about  72 
percent  of  the  inter-city  commercial  passenger  traffic,  and 
about  70  percent  of  the  inter-city  commercial  freight  traffic. 

Q  Are  other  forms  of  transportation  in  any  way  de¬ 
pendent  upon  the  railroads  for  their  continued  operation? 
A  Yes,  they  are,  primarily  so  because  the  railroads  trans¬ 
port  the  fuel  over  which,  or  by  which  they  operate. 
Many  of  the  materials,  as  well,  in  some  instances,  as  the 
cargo  they  carry. 
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I  would  say  that  primarily  they  are  dependent  on  the 
railroads  to  a  great  extent. 

Q  Mr.  Hegee,  what  would  be  the  effect  of  a  work 
stoppage  by  the  railway  organizations  which  issued  this 
•  strike  notice,  on  the  entire  economy  of  the  United 

186  States?  A  It  would  have  a  serious  effect,  because 
our  economy  is  geared  to  transportation.  Our 

physical  geography,  the  size  of  the  country,  makes  trans¬ 
portation  a  prime  essential. 

It  would  result  in  heavy  loss  and  injury  over  any  pro¬ 
longed  period.  It  would  not  be  possible  to  move  the  raw 
materials  to  the  mills  or  the  factories,  or  processing  plants, 
nor  would  it  be  possible  to  take  the  finished  materials  away 
from  such  plants. 

As  a  matter  of  fact,  you  reflect  upon  it,  our  breakfast  of 
48  hours  hence  may  well  be  on  the  wheels  today.  We  have 
small  inventories,  and  any  cessation  or  strike  would  cer¬ 
tainly  result  in  a  shortage  of  food,  medical  supplies,  and 
other  commodities  essential  to  the  public  health  and  wel¬ 
fare  and  safety  of  the  country. 

It  would  be  a  serious  matter. 

Q  In  your  opinion,  could  our  economy  continue  to  oper¬ 
ate  without  the  continued  operation  of  railway  transporta¬ 
tion?  A  Without  continued  operation? 

Q  Yes.  A  No  sir,  I  do  not  think  so. 

THE  COURT:  The  Court  has  another  matter  to  take 
up  at  noon.  W e  will  recess  until  2 :00  o  ’clock 

(Thereupon,  at  12:28  p.  m.,  a  recess  was  taken  until  2 
p.m.  of  the  same  day.) 

187  After  Recess 

(The  proceedings  were  resumed  at  2:00  o’clock 
p.  m.,  at  the  expiration  of  the  recess.) 

Thereupon, 
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Caleb  R.  Megee 

the  witness  under  examination  at  the  time  of  taking  the  re¬ 
cess,  resumed  the  witness  stand  and  was  examined  and  tes¬ 
tified  further  as  follows : 

Cross  Examination 
By  Mr.  McFarland : 

Q  Mr.  Megee,  I  didn’t  quite  get  the  position  you  held  in 
the  Office  of  Defense  Transportation?  A  Director,  Rail¬ 
way  Transport  Department  of  the  Office  of  Defense  Trans¬ 
portation. 

Q  How  long  did  you  say  you  had  been  there?  A  Rel¬ 
atively  a  short  time.  Thirty  days  to  be  exact.  I  suc¬ 
ceeded  a  man  there  on  June  1. 

Q  And  prior  to  that  you  had  been  in  the  AAR?  A 
Correct. 

Q  Are  you  now  and  for  the  last  thirty  days  have  you 
been  a  public  officer  or  employee?  A  Of  the  Govern¬ 
ment? 

Q  Yes.  A.  Yes.  Thirty  days. 

188  Q  Fulltime?  A  Yes, sir.  Fulltime. 

Q  Are  you  paid  exclusively  by  the  government? 
A  No,  sir.  I  am  not. 

Q  Are  you  paid  at  all  by  the  government?  A  I  am. 

Q  Do  you  care  to  tell  us  about  that?  A  Well,  there  is 
no  reluctance  about  telling  about  it.  Two-thirds  of  it — I 
think  that  is  the  limit  they  can  pay — that  is  my  under¬ 
standing — and  it  is  on  the  same  basis  as  my  predecessors 
in  that  business  have  been  for  the  last  five  years — General 
Manager  of  the  Santa  Fe  and  Burlington. 

Q  Does  one-third  of  your  compensation  come  from  the 
AAR  •  A  Approximately.  I  do  all  my  work  for  the  ODT. 

MI.  McFARLAND:  I  don’t  believe  we  will  cross  ex¬ 
amine. 

MR.  BARROW :  Colonel  Luke  W.  Finlay. 
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Col.  Luke  W.  Finlay 

was  called  as  a  witness  on  behalf  of  the  plaintiff,  and  hav¬ 
ing  been  first  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct  Examination 
By  Mr.  Barrow: 

Q  State  your  name  and  rank  please.  A  I  am 

189  Colonel  Luke  W.  Finlay,  Executive  Officer  to  thev 
Chief  of  the  Railway  Transport  Service  Division  of 

the  Transportation  Corps. 

Q  Were  you  on  duty  with  the  Transportation  Corps  at 
any  prior  time?  A  Yes,  I  was.  For  approximately  three 
years  during  the  period  of  active  hostilities  I  was  Execu¬ 
tive  Officer  to  the  Chief  of  Transportation,  including  the 
period  of  the  seizure  of  the  railroads  by  the  Government 
in  the  winter  of  1943-1944. 

Q  In  your  present  capacity,  are  you  familiar  with  the 
steps  taken  by  the  Secretary  of  the  Army  in  assuming 
possession,  control,  and  operations  of  the  railroads  on 
May  10, 1948?  A  lam. 

Q  And  are  you  familiar  with  the  steps  which  have  been 
taken  by  the  Secretary  of  the  Army  since  that  time  ?  A 
I  am. 

Q  Are  you  familiar  with  the  orders  which  have  been 
issued  by  the  Army  during  the  period  since  the  filing  of 
the  action  in  this  case  ?  A  I  am. 

Q  Are  you  familiar  with  the  orders,  directives,  and 
memoranda  that  have  been  issued  in  that  connection?  A 
I  am. 

MR.  BARROW :  May  this  be  marked  Govern- 

190  ment ’s  Exhibit  12  for  identification  ? 

(Document  referred  to  was  marked  Government’s 
Exhibit  No.  12  for  identification.) 

By  Mr.  Barrow : 

Q  I  hand  you  this  document  marked  Government 
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Exhibit  for  identification  12,  and  ask  you  to  tell  the  Court 
what  it  is  please?  A  This  is  a  copy  of  a  telegram  which 
is  designated  as  General  Order  No.  1  of  the  Department 
of  Army  Operation  of  Railroads,  which  the  Chief  of  Trans¬ 
portation  sent  out  on  the  evening  of  the  Government’s 
seizure,  the  10th  of  May,  1948,  to  the  presidents  of  all  of 
the  carriers  which  had  been  seized  by  the  government. 

The  telegram  quoted  the  contents  of  the  temporary  re¬ 
straining  order  issued  by  Judge  Goldsborough,  and  di¬ 
rected  the  presidents  of  the — or  the  chief  executive  officers 
— of  the  cariers  to  immediately  disseminate  by  the  most 
effective  means  at  their  disposal,  notice  of  this  temporary 
restraining  order  to  their  affected  employees. 

MR.  BARROW :  I  now  offer  the  document  in  evidence 
as  Government’s  Exhibit  12. 

THE  COURT:  Received. 

(Thereupon,  Government’s  Exhibit  No.  12  for  identifi¬ 
cation  was  received  in  evidence.) 

MR.  BARROW :  May  this  be  marked  for  identification, 
No.  13? 

191  (Document  referred  to  was  marked  Government’s 
Exhibit  No.  13  for  identification). 

By  Mr.  Barrow: 

Q  I  hand  you  Government’s  Exhibit  for  identification 
No.  13,  and  ask  you  to  state  to  the  Court  what  it  is, 
please.  A  This  is  a  copy  of  a  telegram  which  was  desig¬ 
nated  as  General  Order  No.  2,  Department  of  the  Army 
Operation  of  Railroads,  which  was  dispatched  on  the  11th 
of  May  to  all  regional  directors  of  the  Army  Operations, 
lifting  the  outstanding  embargoes  on  the  movements  of 
perishables  and  livestock. 

105  separate  carriers  which  were  seized  under  Executive 
Order  9957  had,  in  anticipation  of  the  threatened  strike 
on  the  11th  of  May,  imposed  embargoes  against  the  move¬ 
ments  of  perishables  and  livestock  in  order  to  minimize 
the  loss  resulting  from  the  threat  of  strike. 

MR.  BARROW:  I  now  offer  this  in  evidence  as  Gov¬ 
ernment’s  Exhibit  No.  13. 
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THE  COURT :  Perishables  and  what?  — did  yon  say. 

THE  WITNESS:  Perishables  and  livestock  which 
wonld  have  rotted  or  died  in  the  event  of  a  strike. 

THE  COURT :  Received. 

(Thereupon,  Government’s  Exhibit  No.  13  for  identifica¬ 
tion  was  received  in  evidence.) 

MR.  BARROW :  May  this  be  marked  No.  14  for  iden¬ 
tification? 

192  (Document  referred  to  was  marked  Government’s 
Exhibit  No.  14  for  identification.) 

By  Mr.  Barrow : 

Q  I  hand  you  Government’s  Exhibit  for  identification, 
No.  14,  and  ask  you  to  state  tothe  Court  what  it  is,  please. 

A  This  is  a  copy  of  a  telegram  that  was  dispatched  to 
the  seven  regional  directors  on  the  13th  of  May,  was  desig¬ 
nated  as  Department  of  the  Army  Operation  of  Railroads, 
General  Order  No.  3. 

Questions  had  been  raised  as  to  the  status  of  the  Inter¬ 
state  Commerce  Commission  and  the  Office  of  Defense 
Transportation  as  a  result  of  the  seizure,  and  this  tele¬ 
gram  instructed  the  regional  directors  that  all  carriers 
under  federal  control  would  continue  to  comply  with  the 
orders,  rules,  directives,  and  so  forth,  of  these  two  agencies. 

MR.  BARROW :  I  now  offer  this  document  in  evidence 
as  Government’s  Exhibit  No.  14. 

THE  COURT :  Received. 

(Thereupon,  Government’s  Exhibit  No.  14  for  identifi¬ 
cation  was  received  in  evidence.) 

MR.  BARROW :  May  this  be  marked  No.  15  for  iden¬ 
tification? 

(Document  referred  to  was  marked  Government’s  Ex¬ 
hibit  No.  15  for  identification.) 

By  Mr.  Barrow : 

Q  I  hand  you  Government’s  Exhibit  for  identifi- 

193  fication  No.  15  and  ask  you  to  explain  to  the  Court 
what  it  is  please.  A  This  is  a  copy  of  Department 
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of  the  Army  Operation  of  Railroads,  General  Order  No.  4, 
dated  17  May,  1948. 

Immediately  after  the  seizure  of  the  railroads  on  the 
10th  of  May,  they  were  set  up  into  seven  separate  regions 
for  the  purposes  of  control  and  management. 

This  order  confirms  and  ratifies  the  assignment  of  the 
individual  carriers  to  the  separate  regions,  including  the 
carriers  named  in  the  Executive  Order  and  three  addi¬ 
tional  carriers  which  were  taken  over  by  the  Secretary  of 
the  Army,  and  also  confirms  the  exercise  by  the  manage¬ 
ments  of  the  carriers,  of  the  functions  left  to  them  under  the 
Executive  Order  subject  to  the  direction  of  the  Secretary 
of  the  Army,  and  directs  the  chief  executive  officers  of  the 
carriers,  in  the  exercise  of  their  functions  under  the  Exec¬ 
utive  Order  and  under  General  Order  No.  4,  to  report  di¬ 
rectly  to  the  regional  directors,  to  whose  regions  their  car¬ 
riers  are  assigned  for  administration. 

The  order  also  provides  that  carriers  will  remain  subject 
to  suit,  levy  of  attachment  and  garnishment,  but  that  no 
receivership,  re-organization,  or  the  like,  may  be  initiated, 
without  written  consent  of  the  Chief  of  Transportation. 

MR.  BARROW:  I  now  offer  this  in  evidence  as  Gov¬ 
ernment’s  Exhibit  No.  15. 

THE  COURT:  Received. 

194  (Thereupon,  Government’s  Exhibit  No.  15  for 
identification  was  received  in  evidence.) 

MR.  BARROW:  May  these  be  marked  numbers  16, 
17  and  18,  respectively. 

(Documents  referred  to  were  marked  Government’s  Ex¬ 
hibits  Nos.  16,  17,  and  18,  respectively,  for  identification.) 
By  Mr.  Barrow : 

Q  In  connection  with  the  seizure  of  the  railroads,  has 
the  Government  taken  over  certain  roads  which  were  not 
named  in  the  Executive  Order?  A  Yes,  it  has.  Three 
additional  railroads  have  been  taken  over  by  the  Secretary 
of  the  Army. 
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Q  I  hand  you  Government’s  Exhibits  for  identification 
16, 17  and  18,  and  ask  you  to  explain  what  they  are,  please. 
A  These  three  exhibits  are  copies  of  the  telegrams  from 
the  Secretary  of  the  Army,  taking  over  the  three  carriers 
named  in  the  exhibits. 

Exhibit  16  is  a  copy  of  the  telegram  seizing  the  Central 
Company  of  Pennsylvania,  or  rather  seizing  its  transporta¬ 
tion  system  in  accordance  with  the  language  of  the  Execu¬ 
tive  Order. 

Exhibit  No.  17  is  a  similar  telegram  to  the — copy  of  a 
similar  telegram — to  the  Hudson  and  Manhattan  Kail- 
road  Company. 

195  Exhibit  No.  18  is  a  copy  of  a  similar  telegram  to 
the  Central  Railroad  Company  of  New  Jersey. 

I  may  say  that  the  Chief  of  Transportation,  or  the  De¬ 
partment  of  the  Army,  had  received  word  that  a  strike 
was  threatened  on  these  three  carriers  as  well  as  on  the 
carriers  designated  in  the  Executive  Order,  and  that  these 
three  additional  carriers  were  seized  by  the  Secretary  of 
the  Army  of  the  same  reasons  as  the  initial  seizure  by 
the  President. 

MR.  BARROW:  I  now  offer  these  documents  in  evi¬ 
dence  as  Government’s  Exhibits  numbers  16,  17  and  18, 
respectively. 

THE  COURT :  Received. 

(Thereupon,  Government’s  Exhibits  Nos.  16,  17  and  18, 
respectively,  for  identification  were  received  in  evidence.) 

MR.  BARROW:  May  this  be  marked  Government’s 
Exhibit  19  for  identification? 

(Document  referred  to  was  marked  Government’s  Ex¬ 
hibit  No.  19  for  identification.) 

By  Mr.  Barrow : 

Q  On  May  10,  1948  did  the  Department  of  the  Army 
issue  letter  instructions  relative  to  the  taking  over  of  the 
roads?  A  Yes,  it  did.  It  issued  an  instruction  to 

196  interested  Commanders  and  Staff  Directors  in  the 
Army,  indicating  the  authority  of  the  Chief  of 
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Transportation  and  of  the  Director  of  the  Plans  and  Oper¬ 
ations  Division  of  the  General  Staff. 

Q  I  hand  you  Government’s  Exhibit  for  identification 
No.  19,  and  ask  you  to  state  what  it  is  please.  A  This  is 
a  copy  of  a  letter  signed  by  the  Director  of  the  Plans  and 
Operations  of  the  U.  S.  Army,  General  Staff,  informing 
all  interested  agencies  within  the  Army  of  the  designation 
of  the  Director  of  Plans  and  Operations  of  the  General 
Staff  to  exercise  General  Staff  supervision,  and  the  desig¬ 
nation  of  the  Chief  of  Transportation  as  the  Secretary’s 
representative  having  operational  responsibility. 

MR.  BARROW :  I  now  offer  this  document  in  evidence 
as  Government’s  Exhibit  No.  19. 

THE  COURT:  Received. 

(Thereupon,  Government’s  Exhibit  No.  19  for  identifica¬ 
tion  was  received  in  evidence.) 

MR.  BARROW:  May  this  be  marked  Exhibit  No.  20 
for  identification? 

(Document  referred  to  was  marked  Government’s  Ex¬ 
hibit  No.  20  for  identification.) 

By  Mr.  Barrow : 

Q  Have  additional  instructions  been  issued  to  the  Mili¬ 
tary  personnel  as  a  part  of  the  seizure?  A  Yes, 
197  they  have.  Instructions  were  issued  to  each  of  the 
officers  who  were  assigned  to  an  individual  carrier 
as  the  Department  of  the  Army  representative  and  in¬ 
structions  were  also  issued  to  the  seven  regional  directors. 

Q  I  hand  you  Government’s  Exhibit  for  identification 
No.  20,  and  ask  you  to  state  what  it  is  please.  A  This  is 
a  copy  of  the  instructions  which  were  issued  to  the  officer 
who  was  assigned  as  Department  of  the  Army  representa¬ 
tive  to  the  Southern  Railway  System  here  in  Washington. 

Similar  instructions  were  issued  to  each  of  the  other 
Department  of  the  Army  representatives  assigned  to  each 
of  the  other  seized  carriers,  and  one  was  assigned  to  each 
carrier. 
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Since  that  time  there  have  been  certain  consolidations, 
so  that  at  the  present  time  one  representative  may  repre¬ 
sent  the  Army  for  several  cariers. 

This  exhibit  advises  the  Department  of  the  Army  repre¬ 
sentative  of  the  method  in  which  he  is  to  conduct  himself 
and  what  his  responsibilities  are. 

It  instructs  him  to  tell  the  management  of  the  carriers 
that  the  management  will  be  left  in  their  hands  until  in¬ 
structions  to  the  contrary  in  accordance  with  the  pro- 

198  visions  of  the  Executive  order,  and  it  also  instructs 
the  individual  representatives  to  advise  the  manage¬ 
ments  of  the  carriers  that  they  are  to  continue  the  employ¬ 
ment  of  their  employees  under  the  existing  terms  and  con¬ 
ditions  of  employment  until  further  order,  but  to  keep 
themselves  fully  advised  of  conditions  and  so  forth. 

The  individual  carriers  are  required  to  make  daily  or 
more  direct  reports  by  telephone  to  the  regional  directors 
of  the  actual  conditions  existing  on  the  carrier. 

MR.  BARROW :  I  now  offer  this  document  in  evidence 
as  Government's  Exhibit  No.  20. 

MR.  McFARLAND :  I  would  like  to  object  to  the  docu¬ 
ment  unless  the  attachment  referred  to  in  it  is  offered 
with  it 

THE  COURT :  What  is  the  attachment? 

MR.  McFARLAND :  Certain  attached  instructions  are 
referred  to.  It  is  supposed  to  be  a  document  of  instruc¬ 
tions  but  apparently  there  were  some  attached  instructions. 

THE  COURT :  Are  the  attachments  available  ? 

THE  WITNESS:  I  am  sure  they  are.  I  don't  think 
they  are  really  relevant,  your  Honor. 

Just  a  minute,  and  I  can  tell  you  what  the  instructions 
are. 

Your  Honor,  the  instructions  that  I  assume  counsel  for 
the  defendant  has  in  mind  are  certain  public  relations  in¬ 
structions.  I  don’t  know  that  they  are  pertinent 

199  to  the  question  before  the  Court,  but  I  don't  imagine 
there  will  be  any  objection  to  furnishing  them,  aside 
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from  the  question  of  relevancy  which  I  will  leave  to  counsel 
for  the  government  and  to  your  Hoonr. 

MR.  BARROW :  If  your  Honor  please,  counsel  for  the 
Government  feel  that  these  instructions  are  clearly  ad¬ 
missible.  They  bear  upon,  and  show,  the  system  which  the 
Department  of  the  Army  has  set  up  for  the  purposes  of 
administering  the  roads. 

I  see  a  reference  to  additional  instructions — paragraph 
6  states:  ‘  *  Additional  instructions  will  be  provided  to  you 
from  time  to  time  by  Chief  of  Transportation  and  your 
regional  director.” 

THE  WITNESS:  I  can  arrange  to  have  a  copy  of 
those  instructions  sent  over  here,  your  Honor. 

THE  COURT :  Do  you  want  them  sent  over  ? 

MR.  McFARLAND:  I  would  like  to  see  them,  yes. 

THE  COURT :  All  right. 

Will  you  arrange  to  do  that? 

MR.  BARROW:  Do  I  understand  your  Honor’s  rul¬ 
ing  to  be  that  this  will  be  accepted  subject  to  the  furnishing 
of  the  attached  instructions  referred  to  in  the  exhibit  it¬ 
self? 

THE  COURT:  Yes.  The  witness  says  he  can  furnish 
them.  There  is  no  use  having  a  controversy  about  it. 

MR.  BARROW:  This  is  offered  in  evidence  as 
200  Government ’s  Exhibit  No.  20. 

THE  COURT:  Received. 

(Thereupon,  Government’s  Exhibit  No.  20  for  identifica¬ 
tion  was  received  in  evidence. 

MR.  BARROW:  May  this  be  marked  Government’s 
Exhibit  No.  21  for  identification? 

(Document  referred  to  was  marked  Government’s  Ex¬ 
hibit  No.  21  for  identification.) 

By  Mr.  Barrow: 

Q  I  hand  you  this  document  which  is  marked  Govern¬ 
ment’s  Exhibit  No.  21  for  identification,  and  ask  you  to 
identify  it.  A  This  is  a  copy  of  the  instructions  which 
were  issued  to  Colonel  J.  D.  Farrington,  President  of  the 
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Chicago,  Rock  Island  and  Pacific  Railroad  Company,  who 
was  commissioned  in  the  Army  and  designated  as  Regional 
Director  for  the  Southwestern  Region  of  the  Department 
of  the  Army  Operation  of  Railroads. 

Similar  instructions  were  issued  to  the  other  six  officers 
who  were  designated  as  Regional  Directors  of  the  other 
regions. 

These  instructions  specify  the  terms  and  conditions 
under  which  Colonel  Farrington,  and  in  the  other  cases, 
the  other  regional  directors,  were  to  carry  out  their  duties 
and  responsibilities. 

201  MR.  BARROW:  I  now  offer  this  document  in 
evidence  as  Government’s  Exhibit  No.  21. 

MR.  McFARLAND:  I  have  the  same  objection  to  this 
document,  your  Honor. 

There  is  referred  to  in  it  a  document  which  we  regard  as 
may  have  a  considerable  bearing.  This  statement  says: 
“There  are  enclosed  two  copies  of  the  T.  C.  Plan  for  the 
operation  of  Railways.” 

I  would  like  to  object  to  the  introduction  of  the  docu¬ 
ment  unless  the  attachment  is  with  it. 

THE  COURT :  Can  you  furnish  it  ? 

THE  WITNESS :  I  think  there  would  be  definite  objec¬ 
tion  on  that,  your  Honor,  because  that  plan  includes  pro¬ 
visions  as  to  what  is  to  be  done  in  the  event  of  emergencies, 
which  are  not  of  a  public  nature. 

THE  COURT:  What  is  this  document  that  you  want 
introduced  at  this  time? 

Let  me  look  at  it  and  see  what  it  is.  Which  part  do  you 
object  to? 

MR.  McFARLAND :  It  is  toward  the  very  end. 

THE  COURT:  Sir? 

MR.  McFARLAND:  Fourth  paragraph  from  the  end. 

THE  COURT :  What  did  you  say  was  the  objection  to 
the  introduction? 

THE  WITNESS:  That  plan,  your  Honor,  in- 

202  eludes  provisions  for  the  steps  that  will  be  taken  by 
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the  Army  in  the  event  a  strike  occurred;  if  there 
was  a  disruption  of  service  it  includes  provisions  to  be 
taken  in  the  event  of  public  disorder  or  riot  and  the  instruct 
toins  are  not  open  to  the  public.  It  is  a  classified  document 
which  is  not  available. 

THE  COURT:  And  your  testimony  is  that  that  is  all 
that  is  in  these  instructions — in  this  T.  C.  Plan? 

THE  WITNESS:  There  are  a  number  of  things  in 
there,  your  Honor. 

There  are  provisions  in  there  for  various  eventualities. 
I  can  say  that  there  is  nothing  in  the  Plan  that  is  incon¬ 
sistent  with  what  is  written  in  that  letter. 

THE  COURT:  The  Court  thinks  that  under  the  cir¬ 
cumstances  the  objection  will  have  to  be  overruled. 

(Thereupon,  Government’s  Exhibit  No.  21  for  identifica¬ 
tion  was  received  in  evidence.) 

MR.  BARROW:  May  this  be  marked  Government’s 
Exhibit  No.  22  for  identification? 

(Document  referred  to  was  marked  Government’s  Ex¬ 
hibit  No.  22  for  identification.) 

By  Mr.  Barrow : 

Q  I  hand  you  Government’s  Exhibit  22  for  identifica¬ 
tion  and  ask  you  to  state  what  it  is  please.  A  This  is  a 
copy  of  the  form  of  the  notice  of  seizure  which  was 
203  served  on  each  of  the  carriers  whose  transportation 
systems  were  seized,  after  filling  in,  in  the  pertinent 
blank,  the  name  of  the  carrier  on  whom  served. 

At  the  time  these  notices  were  served  on  the  individual 
carriers  they  were  provided  with  the  quantities  of  the  no¬ 
tice  and  were  directed  to  post  them  at  key  points  through¬ 
out  the  seized  transportation  systems. 

MR.  BARROW:  I  now  offer  this  in  evidence  as  Gov¬ 
ernment’s  Exhibit  No.  22. 

THE  COURT:  Received. 

(Thereupon,  Government’s  Exhibit  No.  22  for  identifi¬ 
cation  was  received  in  evidence.) 

By  Mr.  Barrow: 
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Q  In  addition  to  the  action  carried  out  by  the  orders 
and  instructions  which  have  been  offered  in  evidence  here 
through  you,  has  the  Army  called  for  the  submission  of 
other  information  or  operational  data  by  the  carriers? 
A  We  have,  of  course — the  reports  we  get  are  also  cov¬ 
ered  by  those  written  instructions,  but  each  repreesntative 
to  the  individual  carriers  is  required  to  submit  telephonic 
reports  of  operations  and  conditions  on  the  carrier  at  least 
once  a  day,  and  more  often,  as  required,  to  the  regional 
director  to  which  his  road  is  assigned.  The  regional  di¬ 
rectors  in  turn  are  directed  to  submit  consolidated  tele¬ 
phonic  reports  to  the  Chief  of  Transportation  at  least 
1  once  daily,  and  more  often  as  conditions  indicate. 

204  Q  What  is  the  nature  of  these  reports?  A 
These  reports  cover  any  condition  or  happening  of 

significance  on  the  seized  carriers.  They  cover  questions  of 
car  shortages,  accidents,  the  disruption  of  traffic  in  the 
Northwest  during  the  flood, — anything  that  would  affect 
the  Army’s  mission  of  doing  everything  that  it  can  to 
assure  orderly  operation  of  the  transportation  systems. 

Q  Since  the  seizure  of  the  railroads,  has  the  normalcy 
of  operations  been  affected?  A  The  operations  have  con¬ 
tinued  normal,  subject  to  what  might  be  called  the  usual 
number  of  wrecks,  accidents,  and  of  course,  the  flood  condi¬ 
tion  in  the  Northwest  which  was  somewhat  out  of  normal 
but  not  due  to  anv  human  intervention. 

Q  Are  you  in  possession  of  figures  showing  the  deploy¬ 
ment  and  number  of  United  States  Military  personnel?  A 
I  am.  The  latest  figures  available  show  that  the  approxi¬ 
mate  total  strength  of  air  and  ground  forces  in  the  United 
States  is  around  560,000,  overseas,  370,000,  or  a  grand  total 
of  approximately  930,000  for  air  and  ground.  That  does 
not  include  the  Navy  or  the  Marine  Corps. 

Q  Do  you  have  statistics  showing  the  movement  of 
troops  within  the  United  States  by  rail  during  recent 

205  periods?  A  During  spring,  the  total  movement  of 
Army,  Navy  and  Air  Force  personnel  by  rail  has 
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approximated  130,000  per  month.  At  the  present  time  very 
sharp  increases  are  expected,  because  it  is  expected  that 
approximately  10,000  one-year  enlistees  will  enter  the  serv¬ 
ice  per  month  beginning  in  July,  and  beginning  in  October 
the  draftees  will  be  in  the  order  of  30,000  per  month. 

I  may  say  in  this  connection  that  Section  2  of  the  Selec¬ 
tive  Service  Act  of  1948  provides  a  total  authorized 
strength  for  the  Armed  Services,  including  the  one  year 
enlistees  of  over  2,100,000. 

Q  Have  you  any  information  bearing  upon  the  overseas 
movements  of  military  and  civilian  Army  personnel?  A 
The  movement  of  Army  personnel  and  civilians  moving  for 
Army  account — civilian  employees,  dependents,  and  so 
forth — outbound  and  inbound  during  May  approximated 
42,500;  in  June  it  is  estimated  at  38,500.  Expect  to  have 
somewhat  larger  movement  in  the  fall  of  this  year. 

Q  Is  the  Army  now  engaged  in  the  movements  of  the 
remains  of  war  dead  from  overseas?  A  We  are.  The 
total  remains  brought  in  in  June  were  approximately 
16,000.  Approximately  9,000  expected  in  July,  and  14,000 
in  August. 

At  the  moment,  we  are  shipping  approximately  14,000 
caskets  per  month  overseas  for  use  in  the  completion 
206  of  the  return  of  the  war  dead. 

Q  Would  the  disruption  of  this  program  at  this 
particular  time  create  any  problem  of  delicacy  to  the  De¬ 
partment  of  the  Army?  A  I  think  it  is  obvious  that,  if 
anything  happens  to  interfere  with  that  movement  it  would 
present  a  very  delicate  situation,  and  one  of  great  embar¬ 
rassment  throughout  the  country. 

Q  Have  you  figures  showing  recent  rail  movements  in 
the  United  States  of  Army  freight?  A  In  the  month  of 
April  the  total  rail  freight  moving  in  the  Continental 
United  States  on  Army  bill  of  lading  was  approximately 
875,000  short  tons,  including  approximately  5400  tank  cars. 
Of  these,  around  3,000  tank  cars  represented  aviation  gaso¬ 
line  and  other  petroleum  products.  The  other  2400  tank 
cars  represented  liquid  ingredients  of  fertilizer. 
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Q  Have  you  statistics  on  outbound  movements!  A  I 
might  say  that  the  figures  for  May  were  somewhat  smaller, 
but  in  July  we  anticipate  a  total,  if  there  is  no  interrup¬ 
tion,  higher  than  the  April  figures  which  I  gave  you. 

The  outbound  ocean  freight  for  the  month  of  June  was 
approximately  1,800,000  measurement  tons.  That  is,  mov¬ 
ing  for  Army  account  on  either  Army  vessels  or  corn- 

207  mercial  vessels,  but  July,  the  anticipated  figure  is 
anticipated  at  2,800,000  measurement  tons  if  there  is  no 
disruption  of  traffic.  Of  these  outbound  traffic,  well  over 
half  represents  freight  which  moves  into  the  ports  of  load¬ 
ing  on  other  than  Army  bill  of  lading.  It  is  primarily  food¬ 
stuffs,  fertilizer,  salt,  and  the  like  for  the  occupied  area 
programs,  and  the  various  other  agricultural  and  civilian 
rehabilitation  programs  overseas. 

Q  On  the  basis  of  your  knowledge  of  the  movement  of 
the  Army’s  freight  and  passenger  traffic,  what  would  you 
say  would  be  the  effect  of  any  substantial  disruption  of  this 
movement?  A  It  would  greatly  imperil  the  maintenance 
of  our  overseas  forces  it  would  greatly  imperil  the  main¬ 
tenance  of  our  existing  forces  in  the  United  States,  and 
would  be  a  serious  bar  to  the  build-up  of  the  Armed  Forces 
in  accordance  with  the  provisions  of  the  Selective  Service 
Act. 

MR.  BARROW :  You  may  cross  examine. 

Cross  Examination 
By  Mr.  McFarland: 

Q  Colonel  Finlay,  when  did  you  enter  upon  your  pres¬ 
ent  tour  of  duty?  A  On  the  13th  of  May  1948. 

Q  Your  regular  business  is  not  in  the  Department  of 
the  Army  then.  What  is  your  regular  occupation? 

208  A  I  am  a  lawyer.  I  am  also  a  member  of  the  Re¬ 
serve  Corps  of  the  Transportation  Corps  of  the 

United  States  Army. 

Q  You  have  been  devoting  your  time  to  this  situation 
since  your  immediate  recall?  A  I  have.  I  was  called  up 
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on  the  morning  of  the  10th  of  May  by  the  present  Chief  of 
Transportation  before  the  Executive  Order  was  signed, 
and  asked  to  come  to  Washington  immediately,  which  I  did 
on  the  morning  of  the  11th  of  May.  I  returned  to  New 
York  the  night  of  the  12th  and  came  back  in  uniform  the 
13th. 

Q  Are  you  a  lawyer  in  general  practice?  A  I  am  a 
lawyer  for  the  Standard  Oil  Company  of  New  Jersey. 

Q  You  have  spoken  about  these  reports  on  the  oper¬ 
ation  of  carriers — of  the  carriers  that  have  been  seized — 
and  I  believe  you  mentioned  that  the  operation  had  been 
normal  with  the  exception  of  the  usual  wrecks'  and  floods 
and  so  forth. 

Does  the  Army  operate  the  carriers,  in  the  sense  of  de¬ 
ciding  the  management  problems?  A  It  operates  them 
in  the  sense  of  telling  the  management  what  problems  they 
can  decide. 

Q  What  problems  have  been  withdrawn  from  the  man¬ 
agement?  A  Those  that  are  specified  in  the  Exec- 
209  utive  Order. 

Q  In  the  set  up  that  is  embodied  in  your  orders 
and  so  forth,  I  take  it  that  the  scheme  is,  or  the  plan  is, 
that  there  will  be  an  Army  representative  with  certain 
carriers — with  most  carriers — possibly  with  the  exception 
of  some  of  the  small  ones,  the  representative  may  depart, 
that  you  have  regions  and  the  regions  report  in  here  to 
the  Army  headquarters.  I  suppose  I  may  call  it  head¬ 
quarters — Washington — is  that  correct?  A  Well,  I 
might  say  that  in  the  first  place,  we  modified  the  instruc¬ 
tions  to  regional  directors  that  you  have  mentioned  about 
letting  the  representatives  to  small  carriers  depart  by  tell¬ 
ing  them  that  no  representative  would  be  released  from 
any  carrier  wihout  the  approval  of  the  Office  of  the  Chief 
of  Transportation. 

We  have  approved  certain  consolidations,  so  that  one 
representative  would  cover  several  carriers,  or  a  system 
of  carriers,  but  I  think  I  am  correct  in  saying  that  every 


162  A 


carrier  seized,  under  or  pursuant  to  the  terms  of  the  Exec¬ 
utive  order,  has  a  representative  assigned  to  it. 

Q  And  then  the  plan  is  that  you  have  the  carrier,  or 
the  representative  attached  to  the  carrier,  and  then  you 
have  regional  representative  to  whom  he  reports,  and  the 
regional  men  telephone  their  reports  in  here?  A  That  is 
the  reporting  procedure.  The  channel,  the  Chief  Execu¬ 
tive  officer  who  has  been  left  with  the  management 

210  of  the  carrier  under  the  terms  of  the  Executive 
Order  is  directed  to  report  also  to  the  regional 

director. 

Q  And  the  regional  director  reports  into  Washington? 
A  That  is  correct,  to  the  Chief  of  Transportation. 

Q  Now,  at  the  War  Department,  those  reports  go  to 
whom?  A  We  have  duty  officers  on  duty  24  hours  a  day, 
who  receive  the  reports,  and  on  certain  occasions  they 
have  reported  direct  to  General  McIntyre  who  is  Chief 
of  the  Railway  Transport  Service  Division.  In  other  cases, 
the  reports  are  given  to  various  of  his  subordinates. 

Q  Primarily,  there  is  not  one  person  in  charge  then? 
A  General  McIntyre  is  in  charge.  We  have  a  duty  officers 
section  that  receives  the  reports  that  the  man  in  the  field 
doesn’t  feel  are  of  sufficient  significance  or  interest  to  give 
direct  to  the  higher-ups. 

Q  How  does  the  man  in  the  field  get  them  to  the  higher 
ups  ?  ‘  A  By  telephone. 

Q  Would  it  be  fair  to  say  that  most  of  the  reports  are 
simply  reports  of  normal  operation  of  carriers — uninter¬ 
rupted  operation?  A  I  would  say  that  that  has  been  the 
general  result,  yes.  Of  course,  there  have  been  floods  and 
wrecks  and  things  of  that  sort. 

211  Q  Your  primary  concern,  of  course,  under  the 
Executive  Order  is  whether  there  has  been  any  in¬ 
terruption.  Otherwise  the  purpose  is  mainly  accomplished, 
is  that  corect?  A  The  mission  of  the  Secretary  of  the 
Army  as  set  forth  in  the  Executive  Order,  is  to  do  every¬ 
thing  in  his  power  to  assure  normal  operation. 
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Q  You  as  an  executive  officer  in  that  branch  of  the 
service  do  not  undertake,  I  assume,  to  perform  any  func¬ 
tions  with  respect  to  labor  relations,  with  the  employees 
of  carriers,  such  as  collective  bargaining?  A  We  have 
not  to  date. 

Q  In  stating  your  estimate  of  what  might  happen  if 
there  were  a  strike,  what  duration  of  strike  had  you 
assumed,  or  had  you  simply  assumed  that  it  would  be  a 
strike  for  an  indefinite  period?  A  Obviously  a  strike  of 
a  few  minutes  or  a  few  hours  would  just  be  in  the  nature  of 
a  relatively  minor  annoyance.  A  strike  of  duration  of  a 
few  days  or  longer  would  certainly  be  a  serious  one. 

Q  Have  you  had  any  experience  with  strikes  that  have 
lasted  a  few  days — with  railroads  serving  industry?  A  I 
forget  how  long  the  strike  was  in  1946.  I  don’t  think  it 
was  very  long. 

Q  Were  there  disastrous  consequences?  Were 
212  you  involved  in  that  as  an  Army  officer?  A  I  was 
called  down  in  the  event  the  President  should  decide 
to  transfer  responsibility  from  the  Office  of  Defense  Trans¬ 
portation  to  the  Secretary  of  the  Army,  in  the  event  that 
the  strike  continued,  which  it  fortunately  didn’t. 

Q  That  was  your  only  contact,  was  that  call,  and  then, 
of  course,  the  strike  was  settled?  A  Preparations  for 
possible  Army  take-over  in  the  event  of  prolonged  strike. 

Q  General  Order  No.  4  provides  as  I  understand  it — 
it  being  one  of  the  documents  which  you  identified  for  intro¬ 
duction  in  evidence — for  the  operation  by  the  existing  man¬ 
agement,  and,  of  course,  that  I  take  it  we  must  read  in  con¬ 
nection  with  the  Executive  Order  which  sets  out  the  basic 
set  up  here?  A  That  is  correct. 

Q  With  respect  to  the  instructions  to  regional  directors, 
which  was  the  document  with  respect  to  which  I  asked  for 
the  plan,  the  objection  being  overruled. 

There  is  a  statement  in  there  that  the  regional  directors 
are  “not  to  interfere  with  the  operation  of  the  railroads 
except  on  specific  instructions.” 
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Is  it  a  part  of  the  set  up  to  issue  deailed  instructions  as 
to  when  they  should  interfere,  as  this  general  letter 

213  puts  it,  with  the  operation?  A  We  have  not  yet 
had  any  occasion  that  would  give  rise  to  any  inter¬ 
ference  because  the  operations  are  continuing  to  our  satis¬ 
faction.  I  may  say  that  this  policy  of  letting  the  railroads 
run  themselves  under  our  full  control,  rather  than  our  tak¬ 
ing  over  the  management,  derives  from  the  unhappy  ex¬ 
periences  in  the  first  war. 

It  was  the  policy  of  the  Transportation  Corps  and  of  the 
Army  throughout  the  period  of  hostilities  of  this  war,  to 
let  the  men  that  were  expert  in  the  field  do  the  job. 

Q  The  permission  of  the  Court,  and  your  own,  I  would 
like  to  ask  one  question  about  the  T.  C.  Plan  which  I  think 
would  be  relevant  here.  Of  course,  if  you  don’t  desire  to 
answer  the  Court  will  rule  on  that. 

Does  the  T.  C.  Plan  define  what  is  meant  by  “possession, 
operation  and  control”  in  any  more  detail  or  any  differ¬ 
ently  than  the  Executive  Order  and  the  documents  you 
have  introduced?  A  lam  confident  that  it  doesn’t  under¬ 
take  any  legal  definition  of  those  terms. 

Q  Well,  of  course,  factually,  of  course,  by  detail?  A  I 
would  say  that  it  does  not  attempt  any  type  of  definition 
of  the  meaning  of  those  terms. 

Q  Would  it  illustrate  for  us  better  than  the  documents 
that  are  in  evidence  the  nature  of  the  operation?  A 
Without  having  read  it  in  the  last  few  days,  I  would  say 
no. 

214  Q  Are  there  any  operating  agreements  or  con¬ 
tracts  which  have  been  made  between  either  the 

Army  or  the  United  States,  or  any  agency  of  the  United 
States,  and  the  carriers,  with  respect  to  the  possession  and 
control  and  operation?  A  No. 

Q  No  contractual  arrangement?  A  No. 

Q  Is  the  Army  operation  of  the  carriers  concerned  at 
all  with  the  finances?  To  put  it  another  way,  is  the  gov¬ 
ernment  assuming  responsibility  for  the  obligations  for 
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rental  and  so  forth  of  the  properties?  A  I  am  not  the 
government  of  the  United  States,  bnt  I  can  say  that  ob¬ 
viously  that  is  a  problem  that  will  have  to  be  coped  with 
at  sometime  or  another,  depending  on  how  long  this  situa¬ 
tion  continues  and  what  happens  during  it. 

MR.  McFARLAND :  I  believe  that  is  all. 

MR.  BARROW:  That  is  all. 

(Witness  excused.) 

MR.  BARROW:  If  your  Honor  please  that  completes 
the  government’s  offer  at  this  point. 

THE  COURT :  You  may  proceed  when  you  are 
ready. 

215  Thereupon 


Alvanley  Johnston 

was  called  as  a  witness  on  behalf  of  the  defendants,  having 
been  first  duly  sworn,  was  examined  and  testified  as  fol¬ 
lows: 


Direct  Examination 
By  Mr.  McFarland : 

Q  Will  you  please  state  your  name  and  occupation  and 
interest  in  this  matter?  A  My  name  is  Alvanley  Johns¬ 
ton,  Grand  Chief  of  the  Brotherhood  of  Locomotive  Engi¬ 
neers,  Headquarters  in  Cleveland,  Ohio. 

Q  How  long  have  you  occupied  that  position?  A 
Since  1925. 

Q  Are  you  the  chief  executive — that  is,  the  top  execu¬ 
tive — of  that  organization?  A  I  am. 

Q  What  is  the  primary  function  of  that  organization? 
A  To  protect  the  welfare  of  its  members  and  endeavor 
to  improve  the  conditions  of  employment  of  the  men  on 
the  railroads. 

Q  Who  are  the  members?  A  Engineers.  Some  fire¬ 
men  and  some  hostlers. 

Q  You  have  therefore  had — have  you  had,  in  that  posi- 
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tion — experience,  at  least  back  to  1925,  with  respect  to 
legislation,  administration,  and  collective  bargain- 

216  ing!  A  I  have. 

Q  All  in  that  field!  A  Yes. 

Q  The  Brotherhood  of  Locomotive  Engineers,  of  which 
you  are  the  Chief  Executive — is  it  an  incorporated  associ¬ 
ation!  A  No,  it  is  not. 

Q  It  is  not  incorporated!  A  No,  sir. 

THE  COURT :  That  is  a  superfluous  question. 

By  Mr.  McFarland: 

Q  I  believe  you  mentioned  that  it  had  its  headquarters 
at  Cleveland!  A  That  is  right. 

Q  Do  you  call  that  headquarters  by  any  name!  A 
International  Division  of  the  Brotherhood  of  Locomotive 
Engineers. 

Q  How  long  has  the  principal  place  of  business  been 
in  Cleveland!  A  Prior  to  1874. 

Q  Does  your  constitution  make  any  provision  as  to 
where  your  headquarters  shall  be!  A  Yes.  It  says  it 
will  be  in  Cleveland,  Ohio. 

Q  Are  all  or  most  of  your  general  officers  located 
there — that  is,  are  their  offices  there  and  do  they 

217  live  in  the  vicinity — in  Cleveland  or  vicinity!  A 
The  resident  officers  live  there,  but  the  Assistant  Grand 
Chiefs  do  not.  Their  homes  are  in  different  parts  of  the 
country. 

Q  The  Assistant  Grand  Chiefs, — do  they  amount  in 
your  organization  to  Vice  Presidents  and  others!  A 
Well,  you  could  call  them  that  but  that  is  not  how  they  are 
designated  in  our  organization. 

Q  How  many  assistant  grand  chiefs  do  you  have!  A 
Twelve. 

Q  Do  you  have  a  secretary-treasurer!  A  Yes,  sir. 

Q  Do  you  have  an  editor  and  manager  of  your  journal! 
A  Yes. 


167  A 


Q  Where  are  your  records  kept?  A  Cleveland,  Ohio. 

Q  No  place  else?  A  No. 

Q  International  records?  A  No. 

Q  Do  you  keep  your  accounts  and  deposits  there?  A 
Yes,  sir. 

Q  Do  you  handle  all  the  correspondence  with  the  Grand 
International  Division  handled  there?  A  Yes,  sir. 

218  Q  Do  you  own  real  estate  in  Cleveland?  A 
Yes,  sir.  Three  buildings. 

Q  How  many  stories.  What  is  the  size  of  these  build¬ 
ings?  You  might  tell  us  by  giving  their  height?  A  The 
Standard  Building  is  twenty  stories  high,  and  the  Engi¬ 
neers  Building  is  thirteen  stories  high. 

Q  Do  you  occupy  one  of  those  buildings?  A  We 
occupy  an  entire  floor  in  the  Engineers  Building,  and  part 
of  the  12th  floor. 

Q  The  activities  of  your  organization  are  primarily 
what,  would  you  say,  if  you  had  to  give  them  a  general 
name?  A  The  activities  is  promoting  and  endeavoring 
to  better  the  condition  of  Locomotive  Engineers  and  its 
members,  wages  and  conditions  of  employment. 

Q  The  terms  and  conditions  of  employment,  is  it  re¬ 
garded  in  your  organization,  or  is  it,  the  most  important 
function  you  perform?  A  Yes,  sir. 

Q  Do  you  perform  functions  as  well  with  respect  to 
the  execution  of  the  agreements,  that  is,  disputes  and 
interpretations  and  that  sort  of  thing?  A  Oh,  yes,  cer¬ 
tainly.  That  is — 

Q  Part  of  the  job?  A  That  is  in  a  sense  part  of  the 
work  of  the  Assistant  Grand  Chief  Engineer. 

219  Q  Of  course  I  assume  that  you  do  some  organ¬ 
izing  on  carriers?  A  Oh,  yes. 

Q  And  that  of  course  is  a  right  which  is  recognized — 
I  better  put  the  question  this  way:  in  your  operation  do 
you  regard  that  organizing  right  as  one  of  the  rights 
which  you  have  under  the  Railway  Labor  Act?  A  We  do. 
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Q  You  have  indicated  that  your  Cleveland  office  is 
your  principal  place  of  business. 

Do  you  rent  an  office,  one  room  or  more,  anywhere  else 
in  the  country?  A  Yes,  we  have  an  office  here  in  Wash¬ 
ington  for  the  use  of  the  Assistant  Grand  Chief  Engi¬ 
neer,  National  Labor  Representative. 

Q  Do  you  have  any  offices?  A  We  have  one  in  Chi¬ 
cago. 

Q  Is  that  all,  just  the  two  outside  of  Cleveland?  A 
That  is  all.  That  is  with  reference  to  the  United  States. 

Q  That  is  right.  A  In  Canada  we  have  an  office. 
You  understand  our  organization  is  international. 

Q  We  will  pass  Canada  and  take  the  Chicago  situa¬ 
tion. 

Will  you  describe  for  us  what  type  of  an  office  you 
220  have  there — how  many  rooms  and  how  many 
people  ?  A  Two  rooms,  and  that  is  not — that  office 
is  not  assigned  to  any  one  Assistant  Grand  Chief,  but  we 
have  a  stenographer  there  and  it  is  used  by  the  officer 
who  is  working  out  of  Chicago. 

We  may  go  into  Texas  or  St.  Paul,  or  go  around.  It 
is  just  sort  of  a  headquarters  that  we  have. 

Q  With  respect  to  your  Washington  office,  we  have 
had  Mr.  Corbett  on  the  stand  here. 

Do  you  have  anything  to  add  to  what  he  said,  or  any 
respect  in  which  you  differ  with  what  he  said?  A  No.  I 
don’t  believe  I  would  have  any  material  difference.  He  is 
required  to  go  or  be  assigned  to  any  situation  confronting 
the  organization  either  in  the  United  States  or  Canada. 
He  could  be  used  in  Canada. 

Q  But  his  principal  job,  as  his  title  indicates  is  to  be 
legislative  representative  here,  is  that  right?  A  That 
is  right.  That  is  the  second  office  that  he  has,  but  he  is 
Assistant  Grand  Chief,  with  the  same  duties  that  other 
assistant  grand  chiefs  have. 

Q  Now,  with  respect  to  your  magazine,  there  seems  to 
have  been  some  interest  expressed  here  on  the  part  of 


169  A 


the  government  in  the  publication :  where  is  your  magazine 
edited?  A  In  Cleveland.  The  editor  of  the  Jour- 

221  nal  is  in  Cleveland,  and  the  Journal  is  printed  in 
Mount  Morris,  Illinois. 

Q  Now,  just  a  word  about  your  set  up.  You  call  your 
National  and  International  organization  the  Grand  Inter¬ 
national  Convention,  is  that  correct?  A  The  Grand  In¬ 
ternational  Division. 

Q  Division?  A  That  is  the  Grand  office. 

Q  Grand  office  ?  A  That  is  right. 

Q  Then  you  have  what  amount  to  local  lodges  which 
you  call  divisions,  is  that  correct?  A  We  call  them  di¬ 
visions. 

Q  Would  it  be  fair  to  say  that,  in  the  modern  time, 
those  other  organizations  would  be  called  local  unions?  A 
Some  call  them  local  unions ;  others  call  them  lodges. 

Q  Do  the  members,  through  their  locals  pay  fixed  per 
capita,  dues  to  the  Grand  Lodge?  A  Yes. 

Q  Do  the  local  divisions  and  committees,  as  they  are 
sometimes  called  in  this  field,  otherwise  fix,  assess,  and 
control  their  own  financing  and  so  on?  A  They  do. 
They  have  the  right  to  set  the  local  dues  that  the 

222  men  are  required  to  pay. 

Q  Do  die  locals  have  their  own  officers?  A 

They  do. 

Q  What  is  the  top  officer  in  the  local  called?  A  He  is 
called  the  Chief  Engineer. 

Q  Do  you  have  a  local  here  No.  160?  A  We  do. 

Q  What  railroad  does  that  serve?  A  Pennsylvania. 

Q  And  that  is  called — what  name  is  given  to  it?  The 
National  Capital  Division.  I  believe  I  have  seen  the  docu¬ 
ments.  The  National  Capital  Division. 

Q  When  you  say  that  local  is  here,  what  does  that 
mean?  Does  that  mean  the  employees  are  here,  or  here 
part  of  the  time,  or  do  they  have  an  office  here,  or  what 
is  it  that  is  here?  A  They  have  a  local  division  here  but 
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they  represent  the  men  on  the  Pennsylvania  Railroad. 

Q  North!  A  Yes. 

Q  And  West?  A  They  are  a  part  of  the  General 
Committee  on  the  Pennsylvania  Railroad,  lines  East  of 
Pittsburgh. 

Q  What  I  am  trying  to  get  at  is  how  do  we  fix  its 
location  in  the  District  of  Columbia  instead  of,  say, 

223  in  Baltimore.  Do  they  hold  their  meetings  here  or 
something?  A  They  hold  their  meetings  here. 

The  local  lodge  holds  their  meetings  here. 

Q  They  have  no  office  or  own  no  building  or  anything 
of  that  kind  so  far  as  you  know?  A  Not  that  I  know  of. 

Q  But  no  doubt  you  have  members  of  your  organiza¬ 
tion  who  are  operating  trains  in  and  out  of  the  District  of 
Columbia?  A  No  question  about  that. 

Q  Do  these  locals  or  their  officers  report  to  the  Grand 
office?  That  is,  do  you  occasionally?  A  They  would  on 
matters  that  would  come  within  my  jurisdiction,  but  they 
have  their  own  laws  and  make  their  own  laws,  providing 
they  don’t  come  in  conflict  with  the  constitution,  and  their 
local  chairman  is  a  member  of  the  General  Committee  on 
Adjustment  on  the  railroad,  and  that  General  Committee 
has  certain  duties — laws  giving  them  authority  to  do  cer¬ 
tain  things  that  the  Grand  Chief  hasn’t  any  authority  in. 

Q  Do  you  operate,  as  many  of  these  organizations  do, 
an  insurance  department?  A  Yes,  we  have  an  insurance 
department  but  that  is  separate  and  distinct  from  our 
Brotherhood. 

Q  Separate  and  distinct  in  the  sense  of  being 

224  a  separate  corporation,  is  that  what  you  mean? 
A  That  is  right. 

Q  Would  you  estimate  how  many  members  there  are 
in  this  local  lodge  here?  A  Approximately  150.  I 
think  probably  to  be  exact  it  would  be  154,  but  approxi¬ 
mately  150  members. 

Q  Now,  Mr.  Johnston,  I  would  like  to  move  from  the 
general  background  of  the  Brotherhood  of  Locomotive 
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Engineers  and  its  structure  and  method  of  operation,  into 
the  matters  that  are  involved  more  particularly  in  the 
present  proceeding. 

The  complaint  states  that  there  has  been  a  dispute 
which  has  led  to  a  strike  which  in  turn  has  prompted  the 
bringing  of  these  proceedings. 

I  would  like  you  to  tell  us,  as  briefly  as  you  can,  the 
time  of  the  origin  of  this  dispute,  merely  so  that  we  will 
get  a  general  idea  of  what  it  is  that  is  involved. 

MR.  FRIEDMAN:  I  object,  your  Honor.  I  take  it 
the  question  relates  to  the  dispute  before  the  Executive 
Order  seizing  the  railroads  was  issued.  I  don’t  think  any 
testimony  by  this  witness,  of  matters  of  this  kind,  prior 
to  the  taking  of  the  railroads  by  the  government  are  rele¬ 
vant,  your  Honor. 

THE  COURT:  Well,  of  course,  they  are  not.  The 
Court  on  this  issue,  and  the  issues  involved  in  this 
225  case,  has  no  authority  to  look  into  the  merits  of 
the  controversy. 

One  side  or  the  other  may  have  a  better  argument,  but 
the  Court  hasn’t  anything  to  do  with  that.  The  question 
involved  in  this  case  is  whether  or  not  the  unions,  under  all 
the  circumstances  of  the  case,  have  a  legal  right  to  strike. 
That  is  the  sole  question  involved,  and  the  Court  sustains 
the  objection  for  that  reason. 

MR.  McFARLAND :  I  conceive  then  that  the  ruling  is 
that  the  bona  tides  of  the  dispute,  the  existence  of  the 
dispute,  and  that  sort  of  thing,  are  not  in  issue  here  in  any 
degree. 

THE  COURT:  No.  The  Court  doesn’t  question  that. 
Insofar  as  the  Court’s  decision  is  concerned,  it  might  be 
considered  that  the  employees  had  been  right,  that  they 
had  the  best  of  the  argument,  but  the  Court  doesn’t  think 
that  that  question  is  in  issue. 

That  is  the  only  reason  for  sustaining  the  objection. 

MR.  McFARLAND:  Do  I  understand  that  the  govern- 
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ment  would  not  raise  our  failure  to  bring  out  those  facts 
on  appeal  or  what  not? 

THE  COURT:  They  couldn’t  under  the  Court’s  rul¬ 
ing. 

MR.  FRIEDMAN:  I  don’t  see  how  they  could  under 
the  Court’s  ruling. 

THE  COURT :  They  would  be  in  contempt  of  court  if 
they  did. 

226  MR.  McFARLAND:  I  would  like  to  have  it  on 
the  record.  I  take  it  then  that  the  ruling  brings  us 

down  to  the  time  of  government  possession. 

THE  COURT :  Proceed,  sir. 

MR.  McFARLAND:  I  have  one  observation  that  I 
think  I  perhaps  ought  to  make.  Counsel  made  his  objection 
in  terms  of  events  after  government  seizure.  There  were 
some  events  here  connected  with  the  government’s  seizure, 
immediately — a  matter  of  days — preceding  the  govern¬ 
ment  ’s  seizure.  I  intend  to  ask  about  those — 

THE  COURT:  The  Court’s  ruling,  sir,  for  the  present, 
was  only  to  the  effect  that  the  Court  thinks  that  the  merits 
of  the  controversy  are  not  involved  in  this  particular  liti¬ 
gation,  but  you  may  have  other  matters  you  want  to  bring 
out,  so  you  may  proceed. 

MR.  McFARLAND :  I  think  I  might  mention  one  other 
thing,  simply  to  be  clear.  There  has  been  reference  during 
the  course  of  the  proceedings  to  the  effect  that  only  three 
of  the  numerous  brotherhoods  are  involved  in  this  matter, 
but  I  take  it  that  since  the  ruling  is  that  the  merits  of  the 
dispute  are  not  relevant  here,  that  by  the  same  token  it  is 
irelevant  to  explain  why  these  three  happen  to  not  have 
settled  their  dispute  before  these  proceedings  began. 

With  that  I  will  go  into  the  events,  we  might  say, 

227  which  are  related  to  the  government’s  seizure,  or 
immediately  related  to  the  government  seizure. 

THE  COURT :  Proceed. 

By  Mr.  McFarland. 
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Q  On  or  about  May  6,  1948,  Mr.  Johnston,  were  yon 
asked  by  any  official  of  the  government,  to  come  here  for 
any  purpose?  A  I  was. 

Q  Who  was  that?  A  Mr.  Steelman  representing  the 
— his  title  is  Assistant  to  the  President. 

Q  How  did  you  receive  that  request?  A  I  said  I 
would  come. 

Q  Had  he  been  in  touch  with  you  by  telephone  or  did 
he  wire  you  or  send  a  letter?  A  He  called  me  by  tele¬ 
phone. 

Q  Telephone?  A  Yes. 

Q  Did  he  say  it  was  an  urgent  request,  that  he  wanted 
you  to  come  immediately?  A  He  said  he  would  like  to 
see  me  if  I  could  come  down. 

Q  That  was  on  the  sixth  of  May?  A  Yes. 

Q  When  did  you  arrive  in  the  District  of  Co- 
228  lumbia?  A  The  seventh. 

Q  What  occurred  after  the  7th — after  you  ar¬ 
rived  here?  A  Well,  he  had  got  in  touch  with  the  other 
two  and  we  had  a  meeting  with  Mr.  Steelman. 

Q  “The  other  two”  meaning  the  chiefs  of  the  other 
two  brotherhoods?  A  President  Robertson  of  the  B.  of 
LF  &  E  and  President  Glover  of  the  Switchmen’s  Union 
of  North  America. 

Q  And  the  next  few  days  you  had  meetings  with  Mr. 
Steelman,  am  I  to  understand?  A  Yes,  sir,  on  and  off. 

Q  You  were  meeting  only  with  him.  What  I  am  get¬ 
ting  at:  were  the  carriers’  representatives  present?  A 
No. 

Q  They  were  not?  A  No,  not  that  I  recall. 

Q  What  was  Dr.  Steelman  attempting  to  do,  or  have 
you  do?  A  He  was  attempting  to  see  if  he  could  make 
a  settlement,  but  he  made  it  very  plain  that  that  settle¬ 
ment  had  to  be  done  within  the  confines,  you  might  say, 
of  the  Emergency  Board’s  report. 

Q  We  haven’t  gone  into  the  Emergency  Board’s  report. 

Let’s  lay  that  aside  for  the  moment  and  we  will 
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229  pick  up  that  history.  The  question  I  was  interested 
in  at  the  moment  was  whether  Dr.  Steelman  was 

attempting  to  get  you  to  settle  your  dispute — with  whom? 
A  With  the  railroads. 

Q  — with  the  railroads  ?  A  Yes,  sir. 

Q  Now,  he  also  mentioned  this  Emergency  Board  re¬ 
port.  We  have  not  gone  into  the  dispute  history  here,  so 
that  that  isn’t  on  the  record.  I  might  ask  you  this:  was 
that  the  first  Emergency  Board  report  that  is  involved 
in  this  general  controversy?  A  No. 

Q  There  had  been  how  many?  A  At  least  one  before 
that. 

Q  One  before  that?  A  I  am  referring  to  the  rules 
now. 

THE  COURT :  The  Court  thinks  it  ought  to  explain  its 
ruling  a  little  bit  further.  As  the  Court  understands  it, 
this  controversy  has  been  going  on  for  several  years. 
Isn’t  that  true? 

THE  WITNESS:  That  is  true.  1944. 

THE  COURT:  And  the  Mediation  Board  has  had  it. 
As  the  witness  says  two  of  the  special  boards  have  had  it, 
and  there  have  been  various  periods  of  cooling  time  as  set 
forth  in  the  statute.  The  question  involved  in  this 

230  case,  as  I  said  before,  is  not  the  merits  of  the  con¬ 
troversy,  but  it  is  whether  or  not,  assuming  that  the 

Unions  have  the  best  side  of  the  argument,  whether  they 
have  the  right  to  employ  the  particular  method  of  a  strike 
under  the  circumstances  of  this  case  and  with  everything 
that  is  involved  in  it.  That  is  a  matter  that  I  will  have  to 
rule  upon  later,  and  that  is  the  reason  for  the  Court’s 
ruling. 

Now,  proceed,  gentlemen. 

MR.  McFARLAND:  I  may  say,  your  Honor,  I  would 
like  to  proceed  here  without  going  into  any  of  that  back¬ 
ground,  but  if  it  does  become  necessary  I  will  raise  the 
question  again,  if  I  think  it  is  necessary  to  explain  for 
the  record. 


THE  COURT :  All  right,  sir. 

By  Mr.  McFarland : 

Q  You  were  saying  that  you  met  with  Dr.  Steelman, 
that  he  was  doing  what  he  could  to  get  you  to  compose 
your  differences  with  the  private  carriers,  but  that,  as  I 
understood  you,  he  indicated  that  the  settlement  which 
you  made  with  them  should  be  within  the  limits  set  by  the 
Emergency  Board — the  last  Emergency  Board.  A  That 
is  right. 

Q  And  those  were  the  limits  which,  as  I  understand  it — 
correct  me  if  I  am  wrong — those  were  the  limits  which 
you  had  rejected?  A  That  is  correct. 

231  Q  So,  in  effect,  he  was  attempting  to  have  you 
recede  from  your  basic  position,  is  that  right?  A 

That  is  right. 

Q  You  have  indicated  that  you  were  in  conference  with 
Mr.  Steelman  for  that  purpose,  on  May  7,  8,  9  and  10. 
On  May  10  were  you  notified  of  the  seizure  by  the  United 
States  of  the  carriers?  A  I  was. 

Q  By  whom?  A  By  Secretary  Royall,  officially,  Sec¬ 
retary  of  the  Army. 

Q  Had  you  heard  about  it  in  your —  I  haven’t  come 
to  the  Royall  meeting  yet — you  had  been  conferring  with 
Steelman?  A  Oh,  yes.  He  explained  it 
Q  He  told  you  it  would  probably  happen?  A  That 
it  would  probably  happen,  that  he  thought  the  Army  would 
seize  the  railroads. 

Q  And  he  told  you  that  when  you  were  in  his  office  at 
the  White  House?  A  East  end  of  the  White  House,  yes. 

Q  And  that  same  day,  do  I  understand  correctly,  be¬ 
cause  of  your  prior  reference,  that  you  asked  to  see  Secre¬ 
tary  Royall  who  testified  here  this  morning?  A  Yes, 
sir.  He  sent  for  us  to  meet  him. 

232  Q  What  hour  of  the  day  was  that?  A  Around 
about  five  o’clock,  something  like  that. 

Q  That  was  the  first  contact  that  you  had  had  with 
Secretary  Royall?  A  That  is  right. 
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Q  When  you  arrived  he  sent  for  you,  as  I  believe  you 
said, — and  by  that  I  suppose  you  mean  he  sent  an  Army 
ear  for  you?  A  He  did.  He  sent  an  Army  car. 

Q  And  he  had  you  brought  to  the  Pentagon  Building 
where  his  office  is?  A  That  is  right. 

Q  When  you  arrived  what  was  the  statement  he  made? 
What  was  the  point  of  the  meeting?  A  He  stated  that 
he  had  been  assigned  to  take  over  the  railroads  and  oper¬ 
ate  them,  and  he  wanted  to  know  if  we  were  going  to  put 
the  strike  into  effect,  and  I  asked  him — I  recall  that  I 
asked  him — some  of  the  rest  may  have  done  so — what,  if 
any,  arrangements  could  be  made  or  if  he  had  authority 
to  negotiate  with  us,  and  if  the  government  took  the  rail¬ 
roads  over  would  they  negotiate  with  us  toward  making  a 
settlement. 

Q  Let  me  understand  you.  You  mean  you  asked  him 
that  in  response  to  his  question.  You  didn’t  answer  his 
question  as  to  whether  you  would  strike.  A  Not 
233  until  I  asked  him  the  question  like  a  Yankee.  I 
had  to  ask  him  too. 

Q  What  was  his  reply?  A  I  can’t  exactly  say  the 
exact  words  but  the  inference  was  left  with  me  that  he  had 
not  got  that  authority  from  the  President  as  yet. 

Q  He  indicated  it  was  beyond  his  power  to  deal  with 
you.  A  Well,  he  expressed  himself  that  he  didn’t  have 
as  yet  the  authority  to  do  it. 

Q  What  did  he  indicate — that  it  wasn’t  his  business 
or  he  preferred  not  to?  You  got  the  idea  I  take  it  that 
he  was  saying  he  didn’t  think  he  had. 

THE  COURT:  The  court  thinks  you  are  guiding  the 
witness. 

THE  WITNESS :  I  will  try  to  answer  him. 

MR.  McFARLAND :  There  is  a  dispute  between  two  wit¬ 
nesses  and  I  am  attempting  to  find  out  some  alternatives. 

THE  COURT:  I  know  but  you  have,  to  a  reasonable 
extent,  to  confine  yourself  to  his  conversation  and  not  to  his 
inferences  and  his  suppositions. 


177  A 


By  Mr.  McFarland : 

Q  Do  I  understand  you  correctly  that  you  understood 
from  him  that  he  told  you  he  had  no  authority  on 

234  that  subject,  is  that  correct?  A  He  positively 
stated  that  he  had  not  been  given  that  authority. 

Q  How  long  were  you  there?  A  I  would  judge  about 
15  minutes.  Not  very  long. 

Q  Not  very  long  for  the  importance  of  the  occasion? 
Are  you  sure  you  were  not  there  longer  than  15  minutes? 
A  I  don ’t  think  we  were  there  much  longer. 

Q  Were  you  informed  there  of  the  court  proceedings 
which  are  a  part  of  this  case  ?  A  Not  then. 

Q  The  Secretary  didn’t  say  anything  about  that?  A 
No,  sir. 

Q  Then  you  returned  to  your  hotel?  A  Yes. 

Q  What  occurred  next  on  the  fatal  10th  of  May?  A 
About  nine  o’clock  an  officer  served  a  paper  on  us  enjoin¬ 
ing  us  against  striking. 

Q  Served  on  you?  I  presume  you  mean  the  temporary 
restraining  order —  A  That  is  right. 

Q  (Continuing)  — issued  by  this  court?  A  That  is 
right. 

Q  That  was  served  in  the  hotel?  A  Yes,  sir.  Room 
700  at  about  9  o’clock  in  the  evening. 

235  Q  In  the  District  of  Columbia?  A  At  a  hotel. 
Q  What  did  you  do  then?  A  Made  the  order 

and  got  in  touch  with  the  Cleveland  headquarters  and  told 
them  to  send — gave  them  a  copy  of  the  order  and  told  them 
to  notify  all  concerned  in  order  that  the  order  would  be 
obeyed. 

Q  Did  that  mean  notifying  your  general  and  local 
chairmen  so  they  could  pass  the  word  on,  is  that  the  method 
you  used?  A  Yes,  sir. 

Q  Did  you  direct  them  in  positive  terms  to  comply  with 
the  order  of  the  court?  A  I  did. 

Q  Did  you  do  that  by  telephone  or  by  telegram?  I 
believe  you  said  telegram.  A  Sent  a  telegram.  Called 


178  A 


them  up  by  telephone  and  sent  a  telegram  to  confirm  what 
I  had  said  over  the  telephone. 

Q  Did  you  withdraw  the  strike  notice  ?  A  Yes,  sir. 

Q  Before  I  go  into  that :  this  business  of  notifying  the 
chairmen — did  you  do  that  immediately  upon  receiving  the 
order  of  the  Court?  A  Yes,  sir. 

236  Q  No  delay  whatever?  A  No.  Couldn ’t  have 
been  very  much  delay  because  the  traffic  was  not  in¬ 
terrupted  in  any  way. 

Q  Then  you  say  you  withdrew  the  strike  notice?  A 
Yes,  sir. 

Q  Did  you  do  that  simultaneously?  A  Yes,  sir. 

Q  At  the  same  time?  A  Yes,  sir. 

Q  Did  all  of  your  members,  officers  and  so  forth,  lodges, 
comply  with  your  instructions?  A  To  the  best  of  my 
knowledge  they  all  did. 

Q  Was  there  any  stoppage  of  work  on  the  railroads? 
A  Not  that  I  got  any  report  on. 

Q  How  long  did  it  take  you  from  9  o’clock  when  I 
believe  you  said  you  were  served  until  you  got  that  job 
done?  A  It  didn ’t  take  me  very  long  because  I  got  busy 
and  notified  the  office  to  send  out  the  word  to  all  of  our 
divisions  that  I  was  being  called  all  hours  of  the  night 
from  different  parts  of  the  country. 

Q  You  have  said  there  was  no  stoppage  of  work  then. 
Has  there  been  any  stoppage  to  date?  A  Not  to  my 
knowledge. 

Q  That  is,  any  stoppage  because  of  your  organiza¬ 
tion?  A  That  is  what  I  mean. 

237  Q  Then  we  come  to  the  11th  of  May,  the  next 
day:  did  you  have  another  conference  with  either 

Mr.  Steelman  or  Secretary  Royall?  A  Secretary  Royall 
asked  us  to  meet  him  at  a  certain  time,  and  then  he 
delayed  it  until  three  o’clock.  He  was  tied  up  or  some¬ 
thing.  I  don ’t  know  what  it  was. 

Q  Did  he  send  for  you?  A  Yes,  sir. 
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Q  What  did  he  discuss  this  time?  A  Well,  he  asked 
the  three  of  us  to  cooperate  in  seeing  that  the  railroads 
were  operated  with  no  interruption  of  traffic. 

Q  Is  that  when  Advisory  Committees  that  were  an¬ 
nounced  in  the  press  were  appointed  or  discussed?  A 
Yes,  sir.  He  then  appointed  Mr.  Robinson  and  Mr. 
Glover  and  myself,  and  discussed  the  appointment  of  the 
representative  of  the  railroads,  and  also  another  committee 
of  attorneys. 

Q  You  had  three  committees,  do  I  understand  cor¬ 
rectly — a  sort  of  Legal  Committee  and  then  a  Carrier’s 
Advisory  Committee  and  a  Labor  Advisory  Committee. 
A  That  is  right. 

Q  Did  he  ask  you  to  serve  on  the  Labor  Advisory  Com¬ 
mittee?  A  He  did. 

Q  Was  that  to  be  comprised  of  the  three  chiefs 

238  of  the  three  organizations  involved  in  the  dispute  on 
the  labor  side?  A  Yes,  sir. 

Q  Did  you  accept?  A  I  did. 

Q  Did  you?  A  Yes. 

Q  Did  all  of  you  accept?  I  asked  you  if  you  were 
there  and  you  saw  them?  A  Yes,  sir.  I  believe  the  other 
two  accepted  too. 

Q  Has  the  Advisory  Committee  ever  functioned?  A 
No.  We  haven ’t  been  called  yet. 

Q  You  have  never  been  called?  A  No. 

Q  No  function?  A  Except  by  Steelman. 

Q  On  that  occasion  did  you  again  raise  your  question 
as  to  whether  or  not  Secretary  Royall  would  deal  with  you 
on  behalf  of  the  United  States  and  make  an  employment 
contract  between  your  organization  for  your  members  and 
the  United  States?  A  I  believe  there  was  some  discus¬ 
sion  but  nothing  definite  that  I  recall  like  it  was  the  first 
time. 

Q  You  raised  the  question?  A  Yes. 

239  Q  And  you  say  there  was  some  discussion?  A 
Yes. 
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Q  What  was  the  Secretary’s  reaction,  as  you  got  it?  A 
That  he  did  not  have  authority  as  yet. 

Q  No  authority?  A  That  is  right. 

Q  How  long  were  you  there  the  second  time?  A  Not 
very  long.  It  wasn’t  necessary  to  be  there  very  long.  I 
wouldn’t  say  over  15  or  20  minutes,  something  like  that. 

Q  Then  you  had  meetings  with  Secretary  Royall  on  the 
10th  and  the  11th  of  May,  15  minutes  each  time?  A  I 
don’t  say  definitely  15  minutes.  Around  about  approxi¬ 
mately  that  time. 

Q  It  might  have  been  a  little  less  ?  A  Yes. 

Q  And  it  might  have  been  a  little  more?  A  Yes. 

Q  Your  strike  notice,  which  is  involved  here  and  which 
the  government  has  put  in  evidence,  contains  language  at 
the  end  that  the  withdrawal  from  service  was  not  operative 
as  to  troop,  hospital  and  milk  trains.  I  would  like  to  ask 
you  if  that  is,  in  your  experience,  customary  lan- 
240  guage  in  strike  calls  in  the  railroad  industry?  A 
Yes,  sir. 

Q  Is  it  a  matter  on  which  the  membership  votes,  or  is 
it  a  matter  of  administration?  Is  it  left  to  the  head  of 
the  unions?  A  It  is  left  to  the  heads  of  unions  as  an 
administrative  policy. 

Q  You  are  at  liberty,  if  you  believe  it  wise  to  vary  that 
or  expand  it?  A  That  is  right. 

Q  Did  Secretary  Royall  ask  you  on  either  of  the  occa¬ 
sions  on  which  you  saw  him,  whether  you  would  carry  the 
mails?  A  To  my  knowledge  I  don’t  recollect  him  say¬ 
ing  anything  about  it. 

Q  Did  he  ask  if  you  would  carry  military  personnel  and 
freight?  A  No,  sir. 

Q  Did  he  ask  you  if  you  would  carry  medical  hospital 
supplies?  A  No,  sir. 

Q  The  only  thing,  in  other  words,  he  asked  is  simply 
whether  you  would  return  to  complete  railroad  service  or 
not?  A  That  is  right 
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Q  Those  meetings  were  on  the  10th  and  the  11th?  A 
Yes,  sir. 

241  Q  On  the  12th,  according  to  one  of  the  documents 
executed  by  you  and  filed  heretofore  in  this  cause, 

the  Secretary  of  the  Army  had  issued  a  press  release.  Do 
you  recall  that?  A  I  recall  reading  it,  yes. 

Q  Of  course  it  was  with  your  affidavit. 

MR.  McFARLAND :  I  winder  if  the  government  would 
object  to  the  original  copy. 

MR.  FRIEDMAN :  No  objection. 

MR.  McFARLAND:  I  wonder  if  I  might  have  it 
marked  for  identification. 

(Document  referred  to  was  marked  Defendants ’  Ex¬ 
hibit  No.  1  for  identification.) 

By  Mr.  McFarland : 

Q  Would  you  be  able  to  say  whether  this  is  the  same 
document  you  attached  to  one  of  the  affidavits  you  filed  in 
this  proceeding  (handing  to  the  witness)  ?  A  Yes,  sir. 

MR.  McFARLAND:  I  would  like  to  offer  this  in  evi¬ 
dence  as  Defendants’  Exhibit  1. 

(Thereupon,  Defendants’  Exhibit  No.  1  for  identification 
was  received  in  evidence.) 

By  Mr.  McFarland : 

Q  That  took  us  to  the  12th  of  May.  On  the  12th  of 
May  you  were  still  in  the  District  of  Columbia,  the 

242  day  of  this  press  release?  A  No,  I  was  not. 

Q  You  had  gone?  A  The  12th  of  May  was  my 
birthday  and  I  went  home  to  celebrate  it  with  my  daughter. 

Q  You  saw  references  on  that  occasion  to  the  press  re¬ 
lease,  and  does  the  statement  in  there,  as  to  the  authority 
of  the  Secretary,  accord  with  what  you  understood  him 
to  say  in  the  two  meetings  of  the  previous  days?  A  No. 
I  did  not  understand  other  than  he  said  he  did  not  have 
the  authority  at  that  time. 

Q  He  says  in  the  final  sentence  of  his  release  “It  is  not 
my  function  to  enter  into  negotiations  with  either  repre¬ 
sentatives  of  management  or  employees  with  respect  to  any 
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changes  in  existing  terms  or  conditions  of  employment.’ ’ 

I  understood  you  to  say  that  whereas  here  he  says  it  is 
not  his  function  you  understood  him  to  say  that  he  was  not 
authorized?  A  Yes. 

Q  Very  well.  You  left  Washington  then,  and  what  was 
the  next  date,  if  any,  on  which  you  were  contacted  by  a 
representative  of  the  government  of  the  United  States? 
A  It  was  understood  that  I  would  come  back. 

THE  COURT :  I  would  like  to  ask  you  one  ques- 

243  tion  here,  sir.  I  notice  in  your  letter  that  was  sent 
to  the  Brotherhood  of  Locomotive  Firemen  and  En- 

ginemen  and  Switchmen’s  Union  of  North  America,  dated 
April  29,  1948”  so  far  as  your  legal  right  to  strike  is  con¬ 
cerned  there  is  no  difference  between  a  mail  train  and  any 
other  train.  You  have  identically  the  same  right  to  refuse 
to  perform  service  on  a  mail  train  as  you  have  to  refuse 
to  perform  service  on  any  other  train. 

Men  in  road  and  yard  service  are  to  handle  and  transport 
troop  trains,  hospital  trains  and  milk  trains,  with  the  un¬ 
derstanding  that  no  other  service  is  to  be  performed  in 
connection  therewith.” 

THE  WITNESS :  What  date  was  that,  your  Honor? 
THE  COURT :  That  was  April  29, 1948. 

THE  WITNESS :  That  was  prior  to  the  time  the  roads 
were  taken  over  by  the  government. 

THE  COURT :  But  those  were  your  instructions  ? 

THE  WITNESS :  At  that  time,  yes. 

THE  COURT :  Has  there  ever  been  any  change  in  the 
instructions? 

THE  WITNESS :  When  the  roads  were  taken  over  by 
the  government,  then  so  far  as  I  am  concerned  I  would 
have  said  they  had  a  perfect  right  to  handle  mail  trains. 
MR.  McFARLAND:  Just  a  minute,  Mr.  Johnston.  I 
think  the  Judge  wanted  to  know  if  you  had 

244  changed  your  instructions  after  the  roads  were  taken 
over  by  the  government. 
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You  have  already  testified  that  you  were  required  by  the 
Court’s  restraining  order  to  cancel  the  strike  notice.  A 
Yes. 

Q  Did  you  or  could  you  issue  any  instructions  after 
that  taking  over  by  the  government  and  the  issuance  of  the 
restraining  order?  A  No,  I  wouldn’t  after  the  railroads 
were  taken  over,  I  couldn’t.  They  were  under  the  govern¬ 
ment  then. 

Q  The  point  you  are  making  is  that  the  matter  of  carry¬ 
ing  military  freight  and  so  forth  with  the  carriers  in  gov¬ 
ernment  operation  is  a  different  matter?  A  Well,  the 
point  I  am  making  is  that  when  the  railroads  were  taken 
over,  had  there  been  somebody  that  vre  could  have  entered 
into  negotiations  with,  with  a  view  to  making  a  settle¬ 
ment,  then  so  far  as  I  am  concerned,  we  would  have  gone 
ahead  and  withheld  the  strike  and  order,  and  if  it  did  go 
we  would  be  willing  to  have  the  men  handle  the  mail. 

THE  COURT:  Did  you  make  any  such  offer  to  any¬ 
body  at  any  time? 

THE  WITNESS:  No.  We  didn’t  have  an  opportunity 
to  make  it 

THE  COURT :  Proceed,  sir. 

MR.  McFARLAND:  We  will  have  more  on  this  subject 
very  shortly. 

245  By  Mr.  McFarland: 

Q  Now,  on  May  17,  as  I  understand  it,  Dr.  Steel¬ 
man  asked  that  the  negotiations  between  you  and  the  pri¬ 
vate  carriers  be  resumed,  is  that  correct?  A  Yes,  sir. 

Q  Did  those  conferences  resume?  A  Oh,  yes.  They 
resumed  until  June  1,  I  believe. 

Q  Did  you  confer  every  day?  A  No.  Not  every  day. 

Q  Who  did  you  confer  with?  A  Well,  we  conferred 
with  the  railroads  some  of  the  time,  and  sometimes  Mr. 
Steelman  would  have  them  in  one  room  and  us  in  another 
and  see  what  he  could  do. 

Q  There  was  no  government  representative  present 
when  you  were  conferring  with  the  carriers?  A  No. 
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Q  Was  any  agreement  reached?  A  No. 

Q  Did  the  carriers  simply  take  the  position  that  the 
Emergency  Board  report  must  govern?  A  That  is  right. 
They  wouldn’t  do  a  thing. 

MB.  FRIEDMAN:  I  object,  your  Honor,  as  to  what 
positions  any  party  took  in  this  matter.  It  comes  right 
down  to  the  same  ruling  your  Honor  made  before. 

THE  COURT :  In  addition  to  that  the  Court  has 

246  refrained  as  far  as  possible  from  interfering  with 
the  examination  but  you  have  gone  way  beyond  the 

rules  insofar  as  leading  the  witness  is  concerned,  and  even 
if  there  is  no  objection  on  the  part  of  the  government  the 
Court  will  have  to  interfere  unless  you  restrain  your 
impetuosity. 

MR.  McFARLAND :  Part  of  the  difficulty,  your  Honor, 
is  to  keep  the  testimony  from  getting  into  disputes. 

THE  COURT:  The  Court  understands  the  situation, 
sir. 

By  Mr.  McFarland: 

Q  You  say  these  negotiations  continued  to  June  2? 
A  June  2. 

Q  What  happened  on  June  2?  A  Mr.  Steelman  threw 
up  his  hands  and  said  he  couldn’t  do  anything  with  the 
railroads  at  all. 

Q  What  did  you  do?  A  What  did  I  do? 

Q  What  did  you  do?  A  We  were  practically  told  we 
were  through. 

Q  To  go  home?  A  Yes. 

Q  Did  Steelman  take  his  hands  down  after  he  had 
thrown  them  up  and  take  heart  again  at  any  time  later? 
A  After  the  hearing  on  the  Hill  by  the  Senate  Labor 
Committee,  or  whatever  title  they  may  have,  he  then  called 
us  later  on  and  said  maybe — he  called  me  and 

247  said  probably  we  might  be  able  to  do  something  if  I 
came  down  again. 

Q  Could  you  place  that  date?  A  No,  I  just  can’t  tell 
you  the  exact  date  that  was. 
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Q  You  had  broken  off  on  June  2.  Could  you  estimate 
how  long  you  had  been  out  of  contact,  you  might  say,  with 
the  carriers’  representative?  A  June  2,  after  they  were 
up  on  the  Hill.  I  couldn’t  say  the  date  exactly. 

Q  About  the  middle  of  June  would  you  say?  A  About 
that.  Approximately  that. 

Q  Have  there  been  some  conferences  since?  A  Yes. 

Q  You  say  Dr.  Steelman  was  in  touch  with  you?  A 
Yes.  We  have  had  meetings  with  Dr.  Steelman,  and  the 
railroads  and  Dr.  Steelman,  and  Dr.  Steelman  alone,  and  he 
with  the  railroads  alone. 

Q  You  have  had  one  new  development  in  these  recent 
conferences  and  that  is:  in  addition  to  meetings  between 
you  and  Dr.  Steelman  you  have  had  three-cornered  meet¬ 
ings  between  you  and  Dr.  Steelman  and  the  railroads? 
A  Yes,  sir. 

Q  Now,  when  you  got  into  the  three-cornered  meetings, 
was  it  three-cornered  really?  Was  Dr.  Steelman  a  party  to 
any  contract  or  simply  trying  to  get  you  to  settle 
248  your  private  dispute. 

MR.  FRIEDMAN:  I  object,  your  Honor.  Get¬ 
ting  into  matters  now  that  have  absolutely  no  relevance  to 
any  issue  in  this  case. 

THE  COURT:  The  Brotherhood’s  position  is,  as  indi¬ 
cated  by  their  answer  and  by  their  briefs,  that  this  was  not 
a  real  taking  offer  such  as  existed  in  the  United  Mine 
Workers  Case  in  1946. 

Proceed. 

By  Mr.  McFarland: 

Q  You  say  Dr.  Steelman  was  not  attempting  to  nego¬ 
tiate  on  behalf  of  the  United  States.  He  was  seeking  to 
mediate  and  settle  a  dispute. 

MR.  FRIEDMAN:  I  object  to  counsel  testifying  for 
the  witness.  I  haven’t  objected  to  the  leading  questions 
because  I  could  see  why  it  might  facilitate  the  trial  of  this 
matter  somewhat. 


THE  COURT :  The  Court  sustains  the  objection  to  that 
question. 

By  Mr.  McFarland: 

Q  What  was  Dr.  Steelman’s  function  at  this  meeting 
where  you,  the  carriers  and  he  were  present? 

THE  COURT:  What  is  his  function? 

MR.  McFARLAND :  Yes. 

THE  COURT:  We  can’t  permit  that  question. 

249  He  can  only  answer  as  a  conclusion.  The  conclusion 
is  the  thing  the  Court  has  to  reach  as  to  what  his 

function  was. 

By  Mr.  McFarland: 

Q  In  these  meetings,  Mr.  Johnston,  did  Dr.  Steelman 
propose  terms  on  behalf  of  the  United  States?  A  I  al¬ 
ways  understood  that  Dr.  Steelman  was  representing  the 
President  and  he  was  endeavoring  to  get  the  railroads  and 
us  into  an  agreement,  and  he  would  suggest  certain  things 
to  us  and  tell  us  he  believed  he  would  get  the  railroads  to 
go  along  with  it,  and  then  he  would  come  back  and  tell  us 
he  couldn’t  get  them  to  go  along  with  it,  and  I  thought 
that  while  he  was  representing  the  President  he  was  acting 
more  in  the  nature  of  a  mediator  than  he  was  anything  else. 

Q  Is  there  any  contract — have  you  negotiated  any  con¬ 
tract  as  you  usually  would  with  a  carrier.  Have  you  nego¬ 
tiated  a  contract  between  your  organization  on  behalf  of 
your  members  and  the  government  of  the  United  States? 
A  No,  sir. 

Q  Has  there  been  any  formality  that  you  know  of,  that 
you  have  gone  through  whereby  the  United  States,  apart 
or  in  addition  to  the  taking  of  the  properties,  has  given 
some  indication  that  it  was  hiring  you?  A  No,  sir. 

Q  Your  members  are  continuing  to  serve  on  these 

250  properties?  A  Yes,  sir. 

Q  They  are  doing  that,  are  they,  by  virtue  of — by 
virtue  of  what  are  they  doing  that?  A  The  instructions 
that  I  gave  them:  to  stay  on  the  job. 
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Q  And  you  gave  them  your  instructions  as  you  have 
testified,  I  understand —  A  In  keeping  with  the  Court’s 
order. 

Q  With  the  Court  order?  A  Yes,  sir. 

Q  I  would  like  to  ask  you  one  question  before  we  get 
to  the  end.  Do  you  regard  the  various  procedures  with 
which  you  undoubtedly  are  familiar,  from  your  long  expe¬ 
rience  under  the  Railway  Labor  Act,  for  cooling  off,  as 
mandatory  on  you?  Have  you  always  regarded  them  as 
mandatory,  that  yould  should  go  through  these  various 
steps  and  not  strike  and  so  on?  A  Yes,  sir,  we  do.  We 
have  followed  the  law  as  clearly  as  we  can. 

Q  One  last  matter:  if  you  should  not  be  under  injunc¬ 
tion,  what  would  it  be  necessary  for  you  to  do  to  resume  a 
strike? 

THE  COURT:  To  do  what,  sir? 

MR.  McFARLAND:  To  resume  a  strike  if  the 
251  injunction  were  not  issued?  A  I  don’t  quite  under¬ 
stand  your  question  but  I  think — 

By  Mr.  McFarland: 

Q  Suppose  the  Court  should  rule  that  the  complaint 
should  be  dismissed?  A  Then  so  far  as  I  am  concerned, 
I  would  get  in  touch  with  the  railroads  and  endeavor  to 
iron  out  our  differences,  and  I  believe  they  would  realize 
the  seriousness  of  it  and  we  would  realize  the  seriousness 
of  it  and  I  think  we  would,  in  view  of  my  relations  with  the 
railroads  with  the  past  45  years,  I  believe  that  we  might  .be 
able  to  work  something  out. 

Q  But  if  they  didn’t  you  would  what?  A  I  would  get 
the  attitude  of  our  men — I  don’t  say  that  I  would  take  the 
vote  of  it — but  I  would  get  the  attitude  of  our  men  before  I 
would  issue  another  strike  order. 

Q  That  would  amount  to  virtually,  would  it  not,  fixing 
a  date  for  another  strike?  A  That  would,  but  it  takes  a 
little  time  before  we  could  do  that. 

Q  Would  you  then  have  to  give  notice?  A  Yes,  sir. 

Q  How  long  do  you  think  that  process  would 
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252  take  you?  A  It  would  depend  entirely  how  long 
we  talked  with  the  railroads.  If  they  continued  to 

do  as  they  have  done — do  nothing — it  might  take  some 
time. 

ME.  McFARLAND :  All  right.  Your  witness. 

Cross  Examination 
Bv  Mr.  Friedman : 

m 

Q  Mr.  Johnston,  I  believe  you  testified  that  your  organ¬ 
ization  has  12  assistant  grand  chiefs?  A  That  is  right. 

Q  What  are  their  functions?  A  They  are  under  the 
direction  of  the  grand  chief  engineer  who  directs  their 
work,  the  assignments  they  are  to  take  up  and  where  they 
are  to  go,  and  what  business  they  are — 

Q  Are  they  stationed  in  different  parts  of  the  country? 
A  Under  the  law,  no,  but  since  I  have  been  Grand  Chief  I 
have  tried  to  keep  them  in  territories  where  they  would  be 
near  their  home  in  case  anything  happened. 

Q  How  were  these  12  assistant  grand  chiefs  distributed 
geographically?  A  We  have  one  in  Florence,  South  Ca¬ 
rolina,  and  Chicago,  Los  Angeles,  New  York,  and  Houston 
at  the  present  time.  We  have  one  located  right  now  in  St. 
Louis  and  it  has  been  for  the  last  two  years.  Then, 

253  of  course,  we  have  men,  two  or  three,  who  are  not, 
they  work  right  out  of  the  grand  office — go  anywhere. 

Q  Does  each  assistant  grand  chief  normally  take  care 
of  that  particular  locality?  A  Yes,  that  is  right. 

Q  And  do  they  have  any  fixed  duties,  or  do  they  have 
to  await  instructions  from  you  each  time  as  to  what  to  do? 
A  They  are  under  the  direction  of  the  Grand  Chief,  what¬ 
ever  he  directs  them  to  do. 

Q  You  are  the  Grand  Chief?  A  That  is  right. 

Q  And  have  you  given  them  standing  directions  as  to 
what  their  functions  are  in  these  localities  or  do  they  have 
to  await  the  instructions  for  each  thing  they  do?  A  They 
get  instructions  for  each  thing.  They  might  have  an 
assignment  to  go  to  Atlanta  or  to  go  to  Macon,  in  that 
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territory,  or  whatever  territory  they  are  in,  where  there  is 
a  grievance  arises,  or  necessary  to  adjust  a  grievance,  why, 
we  send  them  there. 

Q  You  have  an  assistant  grand  chief  in  Washington,  I 
believe?  A  Yes,  sir. 

Q  And  he  is  also  the  National  Legislative  Representa¬ 
tive?  A  Yes,  sir. 

254  Q  What  functions  does  he  have  as  Assistant 
Grand  Chief,  that  are  other  than  his  functions  as 

National  Legislative  representative?  A  He  can  be  used 
the  same  as  any  other  Assistant  Grand  Chief.  He  can  be 
sent  anywhere  within  the  confines  of  the  United  States  or 
Canada. 

Q  I  believe  you  have  a  local  in  the  District,  or  a  lodge? 
A  Yes,  sir. 

Q  What  is  the  relationship  between  that  lodge  and  your 
national  organization?  A  They  are  subject  to  the  laws 
of  the  organization’s  Division  160  here,  but  they  have  a 
delegate  who  is  a  member  of  the  General  Committee  of 
Adjustment  on  the  Pennsylvania  Lines  East. 

Q  What  does  that  cover?  A  All  the  divisions  on  the 
Pennsylvania  line  but  42. 

Q  What  does  that  Adjustment  Committee  do?  A  If 
there  is  a  grievance  locally  here  that  can’t  be  handled,  it  is 
referred  to  the  General  Chairman.  He  is  employed  by  the 
men  on  that  property  as  the  General  Chairman.  He  han¬ 
dles  the  grievances  with  the  management,  the  general  offi¬ 
cers.  Then  we  have  the  General  Committee  who  are  con¬ 
vened  at  regular  intervals,  and  they  decide  what  will  be 
done  in  certain  grievances  and  so  instruct  the  gene- 

255  ral  chairman. 

Q  Coming  now  to  your  meeting  with  Secretary1 
Royall  on  May  10, 1  believe  you  testified  several  times  that 
you  understood  the  Secretary  to  say  that  he  had  no  author¬ 
ity  as  yet — and  I  think  you  said  “as  yet”  several  times — 
that  he  had  no  authority  as  yet  to  deal  with  you  with  respect 
to  the  labor  dispute?  A  That  is  right. 
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Q  Is  that  correct?  A  Yes,  sir. 

Q  And  your  impression  was  that  he  limited  it  to  at  that 
particular  time — as  yet  or  at  that  time?  A  In  other 
words,  he  hadn’t  been  authorized  to  do  it. 

Q  As  of  that  time?  A  Yes. 

Q  Were  you  sitting  in  the  court  room  when  the  Secre¬ 
tary  testified  this  morning?  A  I  heard  him.  Yes,  I  did. 

Q  1  Did  you  hear  his  testimony  that  he  never  advised 
anyone — you  or  anyone  else — that  he  did  not  have  author¬ 
ity,  but  that  he  did  state  that  he  was  not  required  to  bargain 
or  deal  with  you  concerning  a  labor  dispute?  A  That 
was  not  the  impression  that  I  got  whatever,  that  he  wasn’t 
required  to  do  it.  My  understanding  was  that  he  was 
given  to  look  after  the  railroads,  but  that  he  hadn’t 
256  any  instructions  whatever  with  reference  to  dealing 
with  our  labor  movement — our  labor  question. 

Q  Is  it  possible  that  you  might  have  misunderstood 
what  the  Secretary  was  saying?  A  I  don’t  think  I  mis¬ 
understood  him. 

Q  Did  he  make  any  statement  to  you  about  matters 
being  handled  by  Dr.  Steelman  under  directions  from  the 
President?  A  Not  at  that  time. 

Q  Did  he  make  that  the  next  day?  A  I  believe  he 
did  make  some  reference  that  Dr.  Steelman  would — 

Q  He  did  make  the  statement  then  that,  for  the  time 
being,  Dr.  Steelman  is  handling  the  labor  matters?  A  No. 
That  Dr.  Steelman  was  representing  the  President. 

Q  He  did  make  that  statement?  A  That  Dr.  Steelman 
— that  is  his  title  as  I  understand  it. 

Q  That  is  right.  That  Dr.  Steelman  would  be  handling 
the  labor  dispute  with  you  and  the  carriers,  is  that  correct? 
A  Yes,  and  no.  He  didn’t  particularly  state  it  in  that 
way. 

Q  How  did  he  state  it?  A  He  left  the  impression 
with  me  that  he  didn’t  have  any  authority  in  it  what¬ 
ever. 
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257  Q  What  did  he  say  that  gave  you  that  impres¬ 
sion?  What  were  his  exact  words?  A  Just  what 

I  have  told  you,  that  as  yet  he  hadn’t  been  given  authority 
to  deal  with  us  in  the  wage  movement. 

Q  Those  were  his  words  or  your  impression?  A  Well, 
I  don’t  know  as  those  were  the  exact  words,  I  wouldn’t  say 
that,  but  I  do  know  that — 

Q  In  any  event  your  impression  is  that  he  wasn’t  in  a 
position  to  deal  with  you  as  of  that  time?  Is  that  correct? 
A  That  is  right.  He  didn’t  offer  to  do  it. 

MR.  FRIEDMAN :  That  is  all,  your  Honor. 

THE  COURT :  The  Court  will  take  a  five  minute  recess. 

(Recess  taken) 

MR.  McFARLAND:  I  have  another  matter  I  would 
like  to  take  up,  apart  from  the  witnesses  here.  I  under¬ 
stand  quite  fully  the  Court’s  ruling  with  respect  to  the 
merits  of  this  dispute.  I  think  there  is  some  difficulty, 
because  there  is  history  as  well  as  a  dispute.  There  are 
some  facts.  I  am  sure  they  will  be  admitted — at  least  they 
are  easily  proved — as  to  the  course  of  events  apart  from 
the  merits  of  whether  somebody  is  right  or  whether  some¬ 
body  is  wrong. 

In  order  to  save  the  time  of  the  Court,  or  by  way  of  offer 
of  proof  in  case  it  should  be  rejected,  I  have  two  or 
three — as  a  matter  of  fact,  I  have  nine  documents 

258  here,  which  constitute  official  summaries  of  events. 
One  of  the  documents  is  the  first  Emergency  Board 

report. 

THE  COURT:  When  was  that  first  Emergency  Board 
report? 

MR.  McFARLAND:  That  was  in  April  1946.  It  was 
in  that  connection  that  the  President  of  the  United  States 
asked  the  Brotherhoods  to  agree  to  a  moratorium,  and  it 
was  at  the  expiration  of  that  moratorium  which  led  to  the 
present  events.  I  have  another  document  here  which  con¬ 
tains  documentary  exhibits  and  a  general  statement  of 
chronology. 
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Then  I  have  six  documents,  rather  small,  prepared  by  the 
three  witnesses  that  I  will  call,  stating  their  positions  and 
the  history,  but  including  also  the  merits. 

Now,  I  think  it  might  simplify  the  whole  business  of 
having  the  historical  facts  and  chronology  in  the  record,  if 
I  simply  offered  these  documents.  If  they  are  not  received 
in  evidence  I  will  make  an  offer  of  proof. 

THE  COURT:  In  the  first  place  they  are  clearly  not 
admissible  in  this  case,  and  if  they  are  admitted  and  dis¬ 
cussed  it  will  confuse  the  issue  and  be  entirely  misleading. 
It  won’t  help  the  public  and  it  won’t  help  anybody.  The 
Court  can’t  emphasize  too  strongly  the  fact  that  the  Court 
fully  realizes  that  on  the  merits  the  labor  unions  may  have 
the  advantage,  but  the  sole  question  in  this  case  is  just  how 
far  a  labor  union  can  go  in  order  to  carry  its  point,  however 
meritorious  it  may  be. 

259  The  question  hasn’t  arisen  as  far  as  the  discussion 
in  the  case  is  concerned,  but  the  Court  will  have  to 
decide  as  to  whether  or  not  there  is  a  limitation  upon  the 
exercise  of  the  Norris-LaGuardia  Act,  whether  or  not  in 
extreme  situations,  when  the  entire  transportation  of  the 
country  will  be  suspended  in  case  of  a  strike,  whether  there 
isn’t  a  necessary  implication  that  the  Norris-LaGuardia 
Act  doesn’t  apply. 

Now,  that  question  and  the  question  as  to  whether  or  not 
this  case  is  controlled  by  the  United  Mine  Workers  case  of 
1947  are  the  controlling  factors,  and  the  only  controlling 
factors,  in  the  case. 

Then,  let’s  look  at  it  from  a  practical  standpoint  also. 
Here  is  a  controversy  that  has  been  going  on  as  I  under¬ 
stand  it  since  1946.  If  the  Brotherhoods  were  allowed  to 
go  into  the  merits,  which  the  Court  says  are  not  relevant  to 
the  issues  here  at  all,  then  there  would  be  no  way  that  I 
could  refuse  the  operators  their  rights  to  go  into  the  merits, 
and  it  would  take  literally  weeks  to  try  the  case,  so  that  the 
Court  will  have  to  object  and  sustain  its  objection  whether 
the  government  does  or  not. 
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MR.  FRIEDMAN :  The  government  objects. 

THE  COURT:  The  Court  sustains  the  objection. 

MR.  McFARLAND:  I  understood  your  ruling  on  the 
merits  of  the  dispute.  My  difficulty  is  that  I  desire 

260  some  facts  about  history  here  and  events. 

THE  COURT:  The  Court  doesn’t  think  there  is 
any  distinction  between  merits  and  history  so  far  as  this 
case  is  concerned. 

MR.  McFARLAND:  In  order  to  simplify  the  proceed¬ 
ing  I  will  ask  that  the  documents  be  marked. 

THE  COURT :  You  may  offer  them  in  evidence  and  the 
Court  will  sustain  the  objection. 

MR.  McFARLAND :  That  can  be  done  rapidly  to  save 
a  lot  of  time.  If  you  will  mark  them  No.  2  to  9  inclusive. 

(Documents  referred  to  were  marked  Defendants-’  Ex¬ 
hibits  Nos.  2  to  9,  inclusive  for  identification.) 

MR.  McFARLAND :  I  will  assume  that  the  ruling  is  as 
indicated. 

THE  COURT :  Yes.  The  Court  sustains  the  objection. 
MR.  FRIEDMAN :  What  will  the  numbers  be? 

MR.  McFARLAND:  I  will  let  you  look  at  them  when 
they  are  numbered  and  you  can  tell  me  what  you  wish  done. 
I  would  like  to  recall  Mr.  Johnston  for  just  a  moment. 

Alvanley  Johnston 

was  recalled  as  a  witness,  having  been  previously  sworn, 
was  examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  McFarland: 

Q  Mr.  Johnston,  some  questions  were  asked  you 

261  on  cross  examination  about  duties  of  your  assistant 
grand  chiefs,  and  I  don’t  know  whether  he  went  into 

your  functions  or  not,  but  I  want  to  ask  you  one  question: 
You  have  testified  that  you  were  here  on  certain  dates  at 
the  request  of  Dr.  Steelman.  Is  it  or  is  it  not  a  fact  that 
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on  those  dates,  when  you  were  engaged  in  collective  bar¬ 
gaining  with  the  carriers,  at  the  suggestion  of  Dr.  Steel¬ 
man,  you  were  representing  employees  and  only  employees 
subject  to  the  Railway  Labor  Act,  is  that  correct  or  not? 
A  That  is  right. 

Q  You  would  understand  whether  that  would  be  correct 
or  not,  would  you,  because  of  the  requirements  of  law  in 
that  regard,  that  you  have  been  operating  under  all  these 
years?  A  Certainly. 

THE  COURT:  Isn’t  that  a  question  of  law? 

MR.  McFARLAND :  I  think  it  might  be  regarded  as  a 
mixed  question  of  law  and  fact,  your  Honor.  There  is  a 
great  deal  of  assumption  here. 

THE  COURT:  If  there  is  no  objection,  we  won’t  press 
it. 

MR.  FRIEDMAN :  I  won’t  object,  your  Honor. 

THE  COURT :  All  right.  Go  ahead. 

By  Mr.  McFarland: 

Q  One  other  thing,  just  to  make  clear  one  line  of 
262  questioning  that  has  been  raised  on  various  sides: 

you  as  the  Chief  Executive  of  the  Brotherhood  of 
Locomotive  Engineers  would  or  would  not,  at  the  present 
time,  be  willing  to  direct  your  members  to  serve  on  mail, 
military  freight,  military  personnel,  and  so  on,  is  that  true? 

MR.  FRIEDMAN :  I  object,  your  Honor. 

THE  COURT :  We  can’t  permit  a  question  of  that  kind. 

MR.  McFARLAND:  I  will  put  it  this  way: 

By  Mr.  McFarland: 

Q  In  stating  your  position  with  respect  to  the  carrying 
of  the  mail,  did  you  mean  to  indicate  that  your  disposition 
now  would  be  that  you  would  or  would  not  carry  it? 

MR.  FRIEDMAN :  I  object,  your  Honor. 

THE  COURT :  The  Court  sustains  the  objection. 
Counsel  knows  the  Court  cannot  permit  a  question  of  that 
kind. 

MR.  McFARLAND :  The  only  thing  I  am  trying  to  do 
is  to  clear  up  the  question  so  that  the  answer  will  be  clear. 
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THE  COURT :  What  you  are  trying  to  do  is  to  go  into 
the  merits  of  this  conference  and  the  Court  can’t  permit  it 
sir,  because  it  has  no  bearing  at  all  on  the  particular  case 
we  are  trying. 

MR.  McFARLAND:  I  would  like  to  make  an  offer  of 
proof. 

THE  COURT:  You  can  come  here  to  the  bench 

263  and  make  it  to  the  stenographer. 

MR.  McFARLAND:  I  can  write  it  out  after¬ 
wards  if  you  wish. 

THE  COURT :  All  right.  After  a  while. 

MR.  McFARLAND:  You  are  excused  as  far  as  I  am 
concerned. 

MR.  FRIEDMAN :  Just  a  couple  of  questions. 

Cross  Examination 
By  Mr.  Friedman: 

Q  Mr.  Johnston,  does  your  organization  represent  em¬ 
ployees  that  are  not  covered  by  the  Railway  Labor  Act? 
A  I  believe  we  have  one  out  in  Ely,  Nevada. 

THE  COURT:  One  what,  sir? 

THE  WITNESS :  Ely,  Nevada — a  mining  company  out 
there. 

By  Mr.  Friedman: 

Q  Are  those  employees  covered  by  some  other  statute? 
A  They  are  subject  to  the  labor  law. 

Q  That  is  the  only  one  you  know  of?  A  That  is  the 
only  one  I  know  of  right  now. 

Q  All  your  other  members  are  covered  by  the  Railway 
Labor  Act?  A  That  is  right. 

Q  Do  you  represent  locomotive  employees  in  any  of 
the  steel  plants?  A  I  represent  the  men  on  the 

264  Union  Railway,  but  they  are  classed  as  coming 
under  the  labor  law. 

Q  Do  you  represent  any  like  Bethlehem  Steel  or  Repub¬ 
lic  Steel?  A  No. 

MR.  FRIEDMAN:  That  is  all. 

THE  COURT :  Any  redirect? 
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Redirect  Examination 
By  Mr.  McFarland : 

Q  Have  you  ever  assigned  to  Mr.  Corbett,  your  legis¬ 
lative  representative  here,  the  handling  of  any  matter 
relating  to  the  Ely,  Nevada  employees?  A  He  did  not 
handle  that  assignment.  It  was  Burbank  who  handled  that 
assignment  in  Ely,  Nevada,  but  I  am  not  positive  but  what 
there  is  a  question  of  law  there  and  I  asked  John  Corbett  to 
look  into  it,  but  that  is  all. 

Q  How  long  ago  was  that?  A  Three  or  four  years 
ago. 

MB.  McFARLAND :  That  is  all. 

MR.  FRIEDMAN :  That  is  all. 

(Witness  excused) 

265  Thereupon 

David  B.  Robertson 

was  called  as  a  witness  on  behalf  of  the  defendants  and, 
having  been  first  duly  sworn,  was  examined  and  testified  as 
follows : 


Direct  Examination 
By  Mr.  McFarland : 

Q  Will  you  please  state  your  name  and  occupation? 
A  David  B.  Robertson,  International  President,  Brother¬ 
hood  of  Locomotive  Firemen  and  Enginemen. 

Q  How  long  have  you  held  that  position?  A  Since 
July  1,  1922. 

Q  How  long  have  you  been  connected  with  the  railway 
industry?  A  Since  January  25, 1895. 

Q  What  has  been  the  principal  field  in  which  you  have 
functioned  since  1922?  A  As  International  President  of 
our  Brotherhood,  with  supervision  over  the  entire  organ¬ 
ization  and  the  direction  of  the  offices  and  the  handling  of 
their  work,  presiding  over  our  conventions  and  otherwise 
seeing  that  the  law  is  enforced. 
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Q  Is  your  organization  unincorporated!  A  Yes, 
sir. 

266  Q  Not  incorporated?  A  Unincorporated. 

Q  What  do  you  call  your  national  or  interna¬ 
tional  organization  as  distinguished  from  the  locals?  A 
Brotherhood  of  Locomotive  Firemen  and  Enginemen.  The 
Grand  Lodge  is  the  headquarters. 

Q  The  Grand  Lodge?  A  Yes,  sir. 

Q  Where  are  your  headquarters?  A  Cleveland,  Ohio. 

Q  How  long  have  they  been  there?  A  Since  1917. 

Q  Is  that  the  principal  place  of  business?  A  Yes,  sir. 

Q  Is  that  the  only  place  of  business?  A  That  is  the 
only  general  place  of  business.  We  have  one  office  here,  a 
local  office,  here  in  Washington. 

Q  I  will  come  to  that  in  a  moment.  Does  your  consti¬ 
tution  make  a  provision  as  to  where  your  principal  place  of 
business  and  headquarters  shall  be?  A  Yes,  sir,  Cleve¬ 
land,  Ohio. 

Q  What  are  your  general  officers?  What  officers  besides 
you  in  the  Grand  Lodge?  A  We  have  14  Vice-Presidents, 
the  general  Secretary  and  Treasurer,  and  the  editor  and 
manager  of  our  magazine,  the  Vice-President  and  national 
legislative  representative. 

266 A  Q  Do  you  own  your  own  building  in  Cleveland? 
A  No,  sir. 

Q  How  many  floors  do  you  occupy  in  your  headquarters 
center?  A  We  occupy  three  floors  in  the  Keith  Building, 
17th  and  Euclid  Avenue. 

Q  How  many  on  the  staff  that  are  located  there  in 
Cleveland  in  the  Keith  Building?  A  It  varies  a  little 
between  85  and  100. 

Q  Where  is  your  magazine  edited — prepared?  A  In 
Cleveland. 

Q  Where  is  it  printed?  A  In  Washington. 

Q  Washington,  D.  C.?  A  Yes,  sir. 

Q  In  that  connection,  is  all  that  is  done  here  the  print¬ 
ing?  You  send  the  manuscript  down,  do  I  understand  by 


that?  A  Either  send  it  or  bring  it  down.  If  we  get  close 
to  the  deadline  on  the  date  of  going  to  press,  the  editor 
brings  it  down — he  or  one  of  his  assistants. 

Q  Who  comprise  the  members  of  the  Grand  Lodge — 
what  types  of  workmen  on  railways?  A  As  defined  in 
our  constitution,  the  Grand  Lodge  is  composed  of  the 

267  International  President  and  all  the  other  officers 
plus  a  delegate  from  each  lodge  when  they  are  in 

convention. 

Are  you  speaking  of  the  Grand  Lodge  office? 

Q  Who  are  the  lodges,  apart  from  your  Grand  Lodge, 
who  are  the  members,  who  are  your  rank  and  file?  A 
Locomotive  engineers,  firemen  and  hostlers. 

Q  We  have  been  speaking  of  the  lodges,  sometimes 
called  local  lodges.  What  are  they?  A  We  have  local 
lodges — 968  of  them — distributed  around  over  the  country, 
a  little  over  800  in  the  United  States,  and  they  are  located 
at  various  railroad  terminals. 

Q  Do  they  pay  fixed  dues  to  the  Grand  Lodge,  I  assume, 
as  is  usual?  A  Yes,  sir. 

Q  Do  you  have  a  local  lodge  here  in  the  District  of  Co¬ 
lumbia?  One  or  more?  A  We  have  two. 

Q  Can  you  name  them?  Lodge  No.  7  represents  the 
Pennsylvania  Railroad,  and  532  represents  the  Washington 
terminal. 

Q  You  mentioned  that  you  had  an  office  here  in  Wash¬ 
ington?  A  The  office  described  by  Mr.  McBride  when  he 
was  on  the  witness  stand,  that  is  the  only  one. 

Q  Have  you  anything  to — anything  to  change — to 

268  add  to  what  he  said — about  the  office  ?  A  I  think  he 
described  the  functions  of  himself  and  that  office 

very  accurately. 

Q  What  do  your  locals  do,  other  than  remit  dues — let 
me  put  it  this  way:  Do  your  local  organizations  report 
regularly  to  the  Grand  Lodge  headquarters?  A  The  only! 
report  they  make  to  the  Grand  Lodge  regularly  is  an  audit 
of  their  accounts  subscribed  to  by  the  Board  of  Trustees 
at  the  end  of  each  year. 
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Q  Are  you  familiar  with  the  Railway  Labor  Executives 
Association?  A  Yes,  sir. 

Q  Are  you  a  member?  A  Yes,  sir. 

Q  Would  you  describe  for  us  its  functions?  A  I 
couldn’t  possibly  supplement  or  to  any  extent  supplement 
what  Mr.  Lyons  said  about  the  functions,  and  as  is  described 
in  the  by-laws,  which  were  made  a  matter  of  record  here 
today,  but  we  meet  and  discuss  matters  of  mutual  interest. 
We  do  not  deal  in  matters  that  come  clearly  within  the 
framework  of  collective  bargaining.  Considerable  legisla¬ 
ture  has  been  introduced  that  is  adverse  to  the  interests  of 
labor  employees.  We  introduce  legislation  designed  to  im¬ 
prove  their  conditions. 

Q  Where  are  the  meetings  of  the  Association 
269  held?  A  Most  of  them  are  held  in  Washington,  but 
that  is  not  compulsory.  We  hold  meetings  in  New 
York,  Chicago,  Cleveland  and  Washington,  mostly  in  Wash¬ 
ington. 

Q  Can  you  say,  of  your  own  knowledge,  how  much  of  a 
staff  there  is  to  the  Railway  Labor  Association?  A  We 
have  an  Executive  Secretary  and  the  last  record  I  had,  or 
knowledge  I  had  on  visiting  the  office,  I  think  it  is  pretty 
generally  true,  he  has  one  male  secretary  who  attends  the 
meetings  with  him  and  two  other  stenographers. 

Q  That  is  the  whole  staff?  A  Yes,  sir. 

Q  A  little  bit  ago,  when  Mr.  Johnston  was  on  tlie  stand, 
I  traced  the  events  from  May  6  to  date  in  connection  with 
this  litigation  and  the  situation  out  of  which  it  arose.  I 
believe  Mr.  Johnston  began  his  testimony  by  saying  that  he 
was  asked  on  May  6  by  Dr.  Steelman  to  come  to  the  District 
of  Columbia. 

Did  you  receive  any  request  from  Dr.  Steelman  before 
the  tenth  of  May  to  come  here?  A  I  received  a  similar 
request,  yes,  sir,  but  I  was  in  the  city  at  that  time,  attend¬ 
ing  a  meeting  of  my  own  organization. 

Q  And  did  you  meet  with  him,  and  if  so,  at  that  time, 
would  you  fix  the  date?  A  We  met  with  Dr.  Steel- 
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270  man  on  the  seventh,  the  next  day,  after  he  called  ns. 

Q  Did  yon  meet  on  the  8th,  9th,  10th?  A  We 
met  on  the  7th  until  the  10th,  inclusive,  intermittently. 
Some  days  the  conference  ran  into  midnight.  At  least  three 
days  we  worked  very  late  and  the  last  night,  I  think  the 
night  of  the  9th,  we  worked  until  midnight. 

Q  Who  were  present  at  these  conferences?  A  Dr. 
Steelman  and  Mr.  Johnston  and  Mr.  Glover  and  myself. 
We  understood  he  was  meeting  with  the  carriers  sepa¬ 
rately. 

Q  Did  you  see  Secretary  Royall  on  the  tenth?  A  Yes,, 
sir. 

Q  How  did  that  come  about?  A  By  a  request  from 
his  office. 

Q  Did  you  all  three  go  there  together?  A  Yes,  sir. 

Q  He  sent  for  you?  A  Yes,  sir. 

Q  Did  he  make  any  requests  of  you?  A  Well,  he 
first  called  our  attention  to  the  fact  that  we  probably  knew 
he  had  been  ordered  or  instructed  to  operate  the  railroads, 
and  that,  under  the  Presidential  Order,  the  roads  had  been 
seized,  and  he  had  been  asked  to  take  over  the  obliga- 

271  gation  or  the  responsibility  of  operating  the  roads. 
He  said,  of  course,  he  was  anxious  to  know  whether 

or  not,  the  Government  having  taken  over  the  roads,  we 
had  in  mind  cancelling  the  strike  order. 

Q  i  Did  he  ask  for  information  or  make  a  request?  A 
He  made  the  request,  or  he  definitely  asked  each  of  us 
separately  whether  or  not  we  had  in  mind  cancelling  the 
strike  order.  We  asked  him  before  we  answered,  however, 
whether  or  not,  as  it  operated  under  the  Government  order, 
he  had  notice  of  the  dispute  in  undertaking  to  bring  about 
a  settlement. 

Naturally  that  occurred  to  us,  because  not  having  had 
a  great  deal  of  experience  in  Government  operation  of  rail¬ 
roads,  we  felt  that  if  Government  was  our  employers,  they 
would  be  interested  in  settling  the  dispute. 

Q  i  What  do  you  mean  by  bringing  about  a  settlement? 
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A  Undertaking  to  settle  a  dispute  between  ourselves  and 
the  Government,  whoever  we  were  working  for.  There 
was  a  question  in  our  minds  as  to  just  what  our  status  was 
when  the  roads  were  taken  over. 

Q  What  did  he  reply  to  that?  A  He  had  the  Order 
lying  on  the  desk  and  he  pointed  to  the  Order  and  said  he 
did  not  interpret  the  Order  as  either  authorizing  him  or 
directing  him  to  deal  with  the  dispute. 

272  Q  How  long  were  you  there?  A  About  15  or 
20  minutes. 

Q  Did  you  hear  anything  about  these  proceedings 
at  that  time — injunction  proceedings?  A  Well,  we  heard 
to  this  extent :  that  the  Secretary  of  the  Army  said  that  if 
we  didn’t  propose  to  cancel  the  strike  order,  he  would  find 
it  necessary  to  apply  for  an  injunction.  He  said  he  didn ’t 
enjoy  doing  that,  but  he  felt  he  would  be  obligated  to  do  it 
in  order  to  keep  the  railroads  in  operation. 

Q  That  was  toward  the  close  of  the  day,  I  take  it?  A 
I  believe  around  5 :30  at  night. 

Q  What  was  the  next  event  of  consequence  on  that  day, 
so  far  as  these  proceedings  are  concerned?  A  We  were 
served  with  notice  then.  I  think  the  exact  time  was  9:05 
p.  m.  We  were  served  with  a  restraining  order  at  the 
Hamilton  Hotel. 

Q  What  did  you  do  then?  A  We  got  our  lawyers  to¬ 
gether  and  asked  them  what  we  should  do,  it  being  a  legal 
matter,  and  then  when  they  told  us  what  we  would  be 
obliged  to  do,  we  got  our  committees  together,  because  we 
had  a  committee,  as  far  as  our  Brotherhood  was  concerned 
and  as  far  as  the  other  two  organizations  were  concerned, 
that  had  authority  to  deal  with  this  question. 

When  it  comes  to  a  matter  of  deciding  policy  or 

273  determining  whether  or  not  you  had  succeeded  in 
obtaining  sufficient  concessions  to  justify  a  settle¬ 
ment  of  the  case,  or  the  grievance,  that  committee  would 
have  to  decide  that  question.  We  would  not  decide  that 
ourselves. 
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We  called  that  committee  together  after  the  attorneys 
had  told  us  what  we  should  do.  In  very  short  order  they 
voted  to  authorize  us  to  send  out  the  notices  to  bring  about 
a  cancellation  of  the  strike  order,  and  then  in  order  that  we 
would  be  satisfied  that  we  had  fully  complied  with  the  in¬ 
tention  of  the  Court  when  the  restraining  order  was  issued, 
we  asked  the  lawyers  to  prepare  the  type  of  telegram  that 
would  bring  that  about,  and  they  did. 

Q  Did  that  direct  the  cancellation  of  the  strike?  A 
Yes,  sir. 

Q  Did  all  your  members — officers,  lodges,  and  so  forth 
— comply?  A  Yes,  sir. 

Q  Was  there  any  stoppage  of  work?  A  None  that 
was  reported  to  me.  I  don’t  think  there  was  any. 

Q  Has  there  been  any  stoppage  to  date?  A  No,  sir. 

Q  That  carried  you  into  May  11,  I  take  it.  You  prob¬ 
ably  worked — well,  at  any  rate  the  next  day  was  May  11. 

Did  you  see  Secretary  Royall  on  May  11?  A  Yes, 
274  we  saw  Secretary  Royall  on  May  11.  He  called  up — 
his  office  did — and  asked  us  to  come  over  at  11:30. 
Later  they  called  and  postponed  that  until  2:30  because 
the  Secretary  was  required  to  devote  his  attention  to  other 
matters,  so  we  went  over  about  2:30. 

Q  When  did  you  see  him?  A  We  didn’t  see  him  until 
a  little  after  3:00  because  he  hadn’t  returned.  He  told  us 
he  was  over  at  the  Senate  testifying  in  connection  with 
some  matters,  and  was  30  or  40  minutes  late  getting  over. 
We  saw  him  around  3 :30. 

Q  What  was  the  point  of  this  gathering?  A  Well,  he 
called  us,  at  this  particular  time,  for  two  things,  it  seems 
to  me.  One  was  to  tell  us  he  was  going  to  set  up  some 
sort  of  advisory  committee,  both  legal  and  labor  and  man¬ 
ager,  and  asked  some  advice  from  us  concerning  certain 
names  that  had  been  presented  to  him  for  consideration 
from  a  legal  point  of  view,  asked  us  if  we  knew  them. 

Well,  we  knew  two  or  three  of  them  and  we  gave  him 
our  views  of  them.  Then  he  asked  us  whether  or  not,  in 
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case  he  needed  some  advice  or  wanted  to  consult  with  labor 
people,  particularly  on  matters  affecting  the  operation  of 
the  railroads,  whether  or  not  we  would  agree  to  serve  in 
case  he  felt  it  necessary  to  call  us.  Of  course  we  all  agreed 
to  do  that. 

275  Q  Have  you  ever  been  called?  A  No,  sir. 

Q  Did  you  discuss  anything  else  at  that  meet¬ 
ing?  A  I  don’t  recall  that  we  did. 

Q  Did  the  question  of  negotiation  come  up  at  all?  A 
That  question  came  up  the  first  day,  on  the  evening  of  the 
tenth. 

Q  You  don’t  recall  it  coming  up  the  second  day?  A 
Well,  Mr.  Johnston,  I  think,  asked  the  Secretary  whether 
or  not  there  was  any  change  in  the  situation  with  respect 
to  dealing  with  the  dispute.  He  said  there  was  not. 

Q  How  long  were  you  there?  A  15  or  20  minutes,  I 
guess. 

Q  On  that  occasion  did  the  Secretary  ask  you  to  carry 
any  special  type  of  freight,  personnel?  A  No.  He  never 
discussed  the  operation  or  what  we  would  do,  or  made  any 
suggestions  with  respect  to  the  situation  whatever. 

Q  That  carries  us  up  to  the  12th.  What  happened  then? 
A  We  had  no  further  conferences  with  the  Secretary  of 
the  Army  and  have  had  none  since. 

Q  Have  you  seen  him  at  all  until  this  morning  here  in 
the  courtroom?  A  No,  sir,  I  have  not. 

276  Q  Have  you  seen  anyone  undertaking  to  repre¬ 
sent  him?  A  No,  sir. 

Q  Anyone  dealing  with  you?  A  No,  sir. 

Q  All  right.  I  will  ask  you  what  happened  after  the 
11th.  Did  you  depart  for  Cleveland  or  what?  A  I  didn’t. 
Mr.  Johnston  went  home.  He  had  a  birthday  on  the  12th 
and  he  went  home.  I  stayed  here  and  celebrated  mine  the 
next  day. 

Q  Did  Dr.  Steelman  resume  the  negotiations  or  his 
mediation  functions  or  what?  A  We  didn’t  have  any  re- 
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sumption  of  conferences  with  Mr.  Steelman  for  several 
days  after  that. 

Q  Did  they  resume  ultimately?  A  They  did  resume. 
Mr.  Johnston  came  back  to  Cleveland,  as  was  pre-arranged. 
Mr.  Glover — I  don’t  recall  whether  he  went  home  or  not — 
but  we  were  asked  by  Dr.  Steelman,  on  the  17th  of  May, 
whether  or  not  we  would  be  willing  to  undertake  to  work 
out  an  agreement  with  the  representatives  of  the  carriers. 

We  told  him  we  would,  and  he  then  asked  us  to  meet  with 
the  representatives  of  the  carriers — Mr.  Loomis  for  the 
western  Railroads  and  Mr.  Enochs  for  the  eastern  roads 
and  Mr.  Mackay  for  the  southern  roads — and  we  met 

277  with  those  gentlemen  on  the  18th,  19th,  20th,  and 
21st  of  May  in  the  Statler  Hotel,  but  we  made  no 

headway  in  the  discussions  whatever. 

Q  Was  that  the  end  on  the  21st?  A  So  far  as  those 
conferences  were  concerned,  yes. 

Q  What  happened  between  the  21st  and  the  second  of 
June?  A  Mr.  Steelman  called  us  up  on  the  23rd  and  we 
had  a  very  short  conference  with  him  and  he  asked  whether 
or  not  we  would  be  willing  to  go  ahead  on  the  following 
week — this  was  getting  toward  the  end  of  the  week  again — 
we  told  him  we  hadn’t  made  any  headway  with  the  carriers’ 
representatives  and  he  asked  us  to  see  him,  and  as  I  say,  we 
went  over  and  saw  him  for  a  very  few  minutes,  and  he 
reached  an  understanding  with  us  that  the  following  week 
he  would  make  another  effort  and  see  what  he  could  do  to 
mediate  or  to  try  to  bring  us  together. 

And  then,  I  think  the  next  time  we  met  him  was  the  27th. 
We  met  him  at  this  particular  time  on  the  23rd.  We  went 
home  on  the  weekend  and  met  him  on  the  27th  of  May. 

We  had  intermittent  conferences  with  him  then  until 
June  2. 

Q  When  you  conferred,  did  you  confer  with  the  carriers 
or  with  Dr.  Steelman  or  both  separately?  A  After 

278  the  21st,  having  had  four  days  conference  with  the 
carriers  alone  at  the  Statler  Hotel,  we  ihen,  at  Mr. 


205  A 


Steelman’s  suggestion,  met  him  at  the  White  House,  and 
he  acted  as  a  mediator  between  the  two  groups,  spending 
part  of  his  time  with  us  and  part  of  it  with  the  railroads, 
but  we  did  not  meet  together. 

Q  Was  June  2  the  end  of  those  negotiations?  A  They 
ended  then,  June  2,  yes,  sir. 

Q  Was  it  an  adjournment  or  did  the  parties  break  off 
or  what?  A  Mr.  Steelman  told  us  very  plainly  that  he 
thought  he  had  exhausted  his  efforts  and  didn’t  see  that 
there  was  anything  more  he  could  do,  so  we  just  had  to 
recess  the  conference,  or,  rather  bluntly  stated,  they  broke 
off. 

Q  How  long  did  that  status  remain?  A  In  the  interim 
we  had  a  hearing  before  a  Senate  committee,  and  the 
following  day — I  just  can’t  fix  the  date — but  the  following 
day  after  this  hearing  at  the  Senate  committee,  Mr.  Steel¬ 
man  called  us  up  and  wanted  to  talk  to  us  again  about  the 
situation.  I  can’t  just  fix  that  date  in  my  mind,  but  it  was 
right  around,  it  seemed  to  me,  before  the  middle  of  June. 

Q  Did  the  conference  resume?  A  Yes,  sir,  we  re¬ 
sumed  with  Mr.  Steelman  and  carried  on  for  a  few  more 
days,  and  we  recessed  again  and  then  we  finally  had 
another — 

279  Q  At  those  conferences  were  the  parties  still  the 
carriers  and  the — what  was  the  nature  of  the  nego¬ 
tiations?  Who  was  present  and  how  was  it  done?  A  Mr. 
Steelman  met  with  us  and  met  with  the  carriers  separately 
and  he  acted  as  a  mediator  between  us.  Only  recently,  just 
within  the  last  few  days,  we  have  had  conferences  where 
he  brought  the  railroad  representatives  and  ourselves  to¬ 
gether,  and  we  were  together  up  until — well,  including 
yesterday,  up  till  noon. 

Q  During  this  period  was  there  or  was  there  not  a 
contract  negotiated  between  you  and  anyone  acting  for  the 
United  States  over  wages,  terms  and  conditions  of  employ¬ 
ment?  A  No,  sir. 

Q  Were  there  any  conferences  for  that  purpose?  A 
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None  that  I  know  of.  There  were  not  any  conferences  for 
that  purpose. 

Q  Would  you  take  the  same  position — let  me  put  it  this 
way:  What  would  occur  if  no  permanent  injunction  were 
issued  here,  or  if  you  shouldn’t  be  under  injunctive  re¬ 
straint,  what  would  be  the  course  of  events? 

MR.  FRIEDMAN :  I  object,  your  Honor,  to  that  ques¬ 
tion. 

THE  COURT :  The  Court  sustains  the  objection. 

MR.  McFARLAND :  You  may  cross  examine. 

280  Cross  Examination 
By  Mr.  Friedman: 

Q  Mr.  Robertson,  at  your  meeting  with  Secretary  Roy- 
all,  did  you  offer  to  carry  the  mails  or  carry  military  freight 
and  personnel?  A  No,  sir.  The  matter  was  not  even 
discussed. 

Q  But  you  didn’t  offer  to  do  that?  A  No,  sir.  It  was 
not  even  discussed. 

Q  I  believe  you  testified  that  it  was  your  impression 
that  Secretary  Royall  stated  that  he  was  without  authority 
to  deal  with  the  labor  dispute.  Did  he  use  the  word  “au¬ 
thority”?  A  He  said  that  as  he  understood  the  Order 
he  was  not  authorized  nor  directed  to  deal  with  this  dispute. 

Q  As  of  that  time  or  just —  A  He  didn’t  mention  any 
time. 

Q  Did  you  make  any  response  to  that?  A  There  was 
no  response  we  could  make. 

Q  Well,  did  you  make  one?  A  Well,  if  you  will  permit 
me,  I  will  just  say  that  we  asked  him  if  he  would  undertake 
to  settle  the  dispute  and  when  he  said  he  was  not  author¬ 
ized  nor  directed  to  handle  a  dispute,  then  followed  our 
conversation  about  whether  or  not  the  strike  should  be 
called  off. 

In  other  words,  the  statement  he  made  was  in 

281  1  response  to  a  question  from  you  as  to  what  he  was 
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going  to  do  about  settling  the  dispute?  A  Yes, 
sir. 

Q  That  means  settling  the  dispute  between  you  and  the 
carriers,  is  that  correct?  A  I  couldn’t  tell  who  the  dis¬ 
pute  was  between  after  the  roads  were  taken  over. 

Q  What  did  you  have  in  mind  when  you  put  that  ques¬ 
tion?  A  I  supposed  that  the  man  who  was  going  to  oper¬ 
ate  the  roads  or  the  officer  who  was  going  to  operate  the 
roads  was  the  man  we  would  deal  with,  because  it  was  the 
operating  officer  we  dealt  with  in  the  First  World  War 
when  they  had  the  roads  under  Federal  control. 

Q  You  asked  the  Secretary  what  he  proposed  to  do 
about  settling  the  dispute  between  you  and  the  carriers, 
that  had  been  going  on  for  quite  a  time,  and  it  was  in 
response  to  that  that  he  said,  according  to  your  recollection, 
that  he  had  not  the  authority  nor — what?  The  direction? 
A  That  he  was  not  authorized  nor  directed  to  undertake 
to  settle  the  dispute. 

Q  To  settle  the  dispute?  A  That  is  right. 

Q  Thank  you.  I  believe  in  your  testimony  you 
282  referred  to  a  committee  that  you  had  conferences 
with  before  you  cancelled  the  strike  call,  after  you 
had  been  served  with  a  temporary  restraining  order,  is  that 
correct?  A  Yes.  That  is  a  function  under  our  law,  that 
is  all. 

Q  What  committee  is  that?  A  committee  composed  of 
whom?  A  The  committee  composed  of  general  chairmen 
appointed  originally  by  our  Association  of  General  Griev¬ 
ance  Committees  which  represent  all  railroads  in  the  United 
States,  and  this  committee  is  composed  of  nine  chairmen 
and  one  Vice-President,  three  of  the  chairmen  being  se¬ 
lected  from  each  of  the  three  districts  that  comprise  the 
United  States. 

Q  And  where  were  these  chairmen?  A  Right  in  the 
Hamilton  Hotel. 

Q  Are  they  there  very  often?  A  They  are  there  all 
the  time  I  am  here  on  this  case. 
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Q  I  mean,  is  that  a  general  meeting  place  for  that 
committee?  A  Oh,  no.  This  committee  is  only  created 
meeting  to  meeting,  you  know.  The  next  time  we  have  our 
conference  they  may  be  in  Chicago  or  New  York. 

Q  It  is  not  a  standing  committee?  A  Oh,  no,  except 
for  this  one  case. 

283  Q  Did  you  have  them  convened  especially  to  come 
to  Washington?  A  No.  They  were  in  session  in 

Chicago,  handling  this  case.  They  handled  it  throughout 
the  conferences  in  Chicago,  and  they  handled  it  before  the 
Emergency  Board  and  later,  in  a  further  effort  by  the 
United  States  Mediation  Board  to  bring  about  a  settlement, 
and  they  were  in  Chicago  when  Dr.  Steelman,  on  May  6, 
asked  the  three  chief  executives  if  we  would  come  here  and 
confer  with  him,  and  we  asked  him  whether  or  not  he 
desired  us  to  bring  our  committee  here. 

“Well,”  he  said,  “I  will  leave  that  to  your  judgment,  but 
probably  it  would  be  better  if  you  had  them  here.” 

I  suggested  that  that  would  be  true,  so  we  brought  them 
here  that  night. 

Q  At  that  time  you  were  in  Washington  yourself,  were 
you  not?  A  I  was  here,  yes. 

Q  Does  that  committee  function  whenever  there  is  col¬ 
lective  bargaining  of  this  kind  going  on?  A  No.  We 
don’t  have  one  committee  for  any  particular  one  of  these 
jobs. 

Q  But  a  similar  committee?  A  Yes,  different  commit¬ 
tees,  yes. 

Q  Whenever  you  are  in  negotiations  you  have  a  com¬ 
mittee  similar  to  this  one  on  the  job,  is  that  right? 

284  A  A  sub-committee,  yes,  sir. 

Q  And  they  go  wherever  it  is  necessary  to  carry 
on  negotiations,  is  that  correct?  A  Wherever  the  nego¬ 
tiations  center.  Most  of  the  time  it  is  Chicago.  This  is 
unusual  coming — 

Q  Why  is  that?  A  What? 

Q  Why  is  that?  A  The  reason  for  it  is  that  the  rail- 
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road  people  can  reach  Chicago  with  less  inconvenience  than 
they  can  any  other  point  in  the  United  States — that  is,  if 
they  travel  from  all  sections,  as  onr  men  do — and  the 
railroads  have  very  large  headquarters  there,  and  do  a  lot 
of  business,  and  most  of  the  railroad  negotiations  on  a 
national  basis  are  conducted  in  Chicago. 

Q  To  your  recollection,  how  many  times  have  negotia¬ 
tions  of  a  national  character  been  carried  on  in  Washing¬ 
ton?  A  We  never  carry  on  national  negotiations  in 
Washington  on  wage  matters  except  in  very  rare  cases,  and 
in  most  instances  it  has  been  because  the  President  of  the 
United  States  has  called  us  to  Washington,  and  he  has 
taken  over  the  situation  with  a  view  of  trying  to  work  out  a 
settlement  between  the  parties. 

Q  In  other  words,  when  negotiations  are  not  fruitful, 
at  some  point  you  do  have  to  come  to  Washington? 
285  A  I  wouldn’t  say  we  have  to  come.  That  is  a 
matter  of  discretion  with  the  President,  and  there  is 
no  law,  I  guess,  asking  him  to  bring  us  here,  but  I  imagine 
he  considered  in  the  interests  of  the  country  it  was  a  good 
thing  to  do. 

Q  You  came  voluntarily,  in  other  words?  A  Other 
Presidents  have  done  it. 

Q  Just  a  couple  more  questions,  Mr.  Robertson: 

We  have  questioned  a  number  of  witnesses  about  whether 
the  members  of  the  Union  are  subject  to  the  Railway  Labor 
Act  or  under  the  old  Wagner  Act.  Does  any  portion  of 
your  membership  work  on  railroads  that  are  not  covered 
by  the  Railway  Labor  Act?  A  Yes,  sir. 

Q  Would  you  explain  that  a  little  bit,  so  that —  A  Our 
railroads  of  the  country,  as  you  well  know,  are  divided  into 
classes:  Classes  1,  2,  and  3,  and  switching  and  terminal 
companies,  practically  all  of  which  are  under  the  Railway 
Labor  Act. 

Q  Practically  all  of  which  are  what?  A  Under  the 
Railway  Labor  Act.  There  are  a  few  industrial  operations 
that  do  not  come  under  the  Railway  Labor  Act.  Most  of 
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them  are  lumber  companies,  and  one  or  two  of  them  are 
switching  terminal  companies,  switching  in  and  around 
certain  industries. 

286  For  instance,  we  have  a  switching  arrangement 
and  crews  working  in  the  Republic  Steel  at  Buffalo ; 

we  have  one  in  the  Flows — Sheffield  Steel  around  Birming¬ 
ham.  We  have  our  swritch  crews  doing  work  in  the  Phelps- 
Dodge  copper  mines  and  Endicott  copper  through  the  West. 
Those  are  the  ones  that  come  under  the  National  Labor 
Relations  Act. 

Q  What  percentage  of  your  membership  work  in  posi¬ 
tions  of  that  kind?  A  We  have  23  industrial  plants  in 
which  we  represent,  I  guess,  practically  all  the  engineers 
and  firemen.  There  are  less  than  a  thousand  members 
involved,  and  we  have  112,000  members. 

I  think,  to  be  exact,  the  last  count  showed  865  members 
in  23  industrial  plants. 

MR.  FRIEDMAN :  That  is  all. 

Redirect  Examination 

By  Mr.  McFarland : 

Q  Just  two  questions. 

Are  the  employees  you  are  representing,  in  the  matter 
out  of  which  this  litigation  grew,  subject  to  the  Railway 
Labor  Act  or  are  they  in  this  other  group  that  you  have 
been —  A  They  are  all  under  the  Railway  Labor  Act. 

Q  Do  you  have  anyone  located  here  in  the  District  of 
Columbia  representing  or  acting  for  the  group,  who 

287  are  not  under  the  Railway  Labor  Act?  A  No,  sir. 

MR.  McFARLAND :  That  is  all. 

(The  witness  left  the  stand.) 

Thereupon 


Arthur  J.  Glover 

was  called  as  a  witness  on  behalf  of  the  defendants,  and 
having  first  been  duly  sworn,  was  examined  and  testified  as 
follows : 
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Direct  Examination 
By  Mr.  McFarland: 

Q  Please  state  your  name  and  occupation?  A  Arthur 
J.  Glover,  International  President  of  the  Switchmen's 
Union  of  North  America. 

Q  You  are  the  chief  executive  of  that  organization? 
A  Yes,  sir. 

Q  Where  is  its  headquarters?  A  Buffalo,  New  York. 

Q  Do  the  general  officers  have  their  offices  at  Buffalo 
and  reside  in  or  near  Buffalo?  A  We  have  some  inter¬ 
national  lodge  officers  who  are  located  in  other  places,  but 
that  is  the  general  headquarters. 

Q  Which  ones  are  elsewhere  than  Buffalo?  A  My 
office  there  and  the  International  Secretary  and  Treas¬ 
urer,  editor  and  manager,  and  generally  one  Vice- 
288  President. 

Q  Do  you  own  your  own  building  in  Buffalo? 
A  Yes,  sir. 

Q  How  big  is — how  many  stories?  A  Five. 

Q  Do  you  occupy  part  of  it  yourself  or  all  of  it? 
A  We  occupy  one  wing  of  the  second  floor. 

Q  Are  your  records,  accounts,  deposits,  checks,  corre¬ 
spondence,  and  all  that  sort  of  thing  handled  there? 
A  Yes,  sir. 

Q  Do  you  have  any  other  officers  whatever?  A  No. 

Q  For  your  international  lodge?  A  No,  sir. 

Q  Who  among  Railway  Labor  workers  are  your  mem¬ 
bers?  A  Switchmen,  switch  tenders,  comprise — some¬ 
times  called  yard  brakemen,  yard  conductors  and  switch 
tenders,  and  towermen  who  operate  on  pumps. 

Q  Do  you  have  local  lodges?  A  Yes,  sir. 

Q  Do  you  have  any  in  the  District  of  Columbia?  A 
No,  sir. 

Q  Do  you  have  any  members  in  the  District  of  Colum¬ 
bia?  A  I  checked  on  that  a  month  or  so  ago.  We  don't 
have  a  member  in  the  District  of  Columbia. 
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289  Q  Either  resident  or  working  here?  A  Either 
resident  or  working  here. 

Q  Do  you  have  a  Vice-President  or  legislative  repre¬ 
sentative  here?  A  No,  sir. 

Q  Stationed  here?  A  No,  sir. 

Q  You  have  no  kind  of  local  office  in  the  District  of 
Columbia?  A  No,  sir. 

Q  Are  you  a  member  of  the  Railway  Labor  Executives 
Association?  A  Yes,  sir. 

Q  Does  that  Association  act  for  you  in  collecting  bar¬ 
gaining,  or  for  anything?  A  Only  as  they  are  directed,  as 
we  participate  in  certain  activities  of  the  Association,  but 
they  do  not  have  any  authority  to  act  in  collective  bargain¬ 
ing  for  us,  by  virtue  of  the  fact  that  we  belong  to  the 
Association. 

Q  Would  you  say  it  would  be  fair  to  call  it  simply  a 
trade  organization?  Is  it  a  discussion  group  or  what  is  it, 
in  your  estimation?  A  It  is  a  group,  in  many  instances, 
where  we  can  work  together  jointly  in  matters  that  are  of 
common  interest  to  our  members,  such  as  the  secur- 

290  ing  of  benefits  and  legislative  matters  of  that  kind, 
we  do  work  together. 

Q  Excuse  me  a  minute.  Is  that  as  important  to  you,  the 
legislative  functions,  since  you  have  no  legislative  repre¬ 
sentative?  A  That  is  of  a  great  deal  of  importance  to  us. 
Of  course  we  have  some  of  the  same  results  from  our 
affiliation  with  the  AFofL. 

Q  I  have  twice  gone  through  the  events  from  May  6  to 
date.  I  have  asked  the  Government  counsel  if  they  have 
any  objection  to  my  asking  the  question  in  this  form,  and 
they  say  they  have  not,  to  expedite  this  hearing. 

Have  you  heard  the  testimony  of  the  two  previous  wit¬ 
nesses  about  the  events  from  the  sixth  of  May  to  date? 
A  Yes,  sir,  I  heard  all  of  it. 

Q  Did  you  participate  in  the  conferences  that  were 
mentioned  there  with  Dr.  Steelman  and  with  the  carriers? 
A  Yes,  sir,  all  of  them. 
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Q  And  with  Secretary  Royall?  A  Yes,  sir. 

Q  Do  you  have  anything,  so  far  as  your  own  experience 
is  concerned,  which  would  require  you  to  change,  to  add  to 
that,  or  vary  from  their  testimony  in  your  own  case? 
A  No.  I  think  the  matter  was  covered  fully  by  the  two 
previous  witnesses. 

MR.  McFARLAND :  Your  witness. 

291  Cross  Examination 
By  Mr.  Friedman: 

Q  Mr.  Glover,  did  you  at  the  meeting  with  Secretary 
Royall  offer  to  operate,  carry  the  mail,  military  equipment 
and  so  forth?  A  Secretary  Royall  asked  us  if  we  would 
stay  on  the  job  and  operate  the  trains.  We  first  of  all 
asked  him  whether  he  would  negotiate  an  agreement  with 
us.  We  got  the  definite  impression  that  taking  over  the 
railroads  was  a  joke,  that  it  wasn’t  actually  over,  in  fact, 
therefore  there  were  no  negotiations  that  took  place. 

Q  But  did  you  offer  to  carry  the  mails — troop  trains? 
A  We  didn’t  offer  to  do  anything  nor  did  he  ask  us  to  do 
anything  except — 

Q  I  am  just  asking  whether  you  did  offer.  A  No,  we 
didn’t. 

Q  You  did  not?  A  No,  sir. 

292  Q  I  believe  you  testified  that  the  Railway  Execu¬ 
tives  Association  was  important  to  your  Union  in 

legislative  matters,  is  that  correct?  A  That  is  right. 
They  handle  legislative  matters. 

Q  Are  you  a  member  of  that  association?  A  Yes. 

Q  Are  you  registered  under  the  Lobbying  Act?  A  I 
think  I  am  not  registered  because  I  don’t  do  any  lobbying 
in  Washington. 

Q  Do  you  know  if  any  member  of  the  association  is? 
A  It  is  my  understanding  that  there  are  registered — 
officers  at  least. 

Q  Mr.  Glover,  do  you  represent  employees  who  are  not 
covered  by  the  Railway  Labor  Act?  A  We  have  one 
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contract  in  Nevada.  I  believe  it  is  the  same  contract  that 
Mr.  Johnston  testified  to. 

Q  I  believe  you  testified  that  your  union  is  affiliated 
with  the  AFofL,  is  that  correct?  A  That  is  correct. 

Q  Does  the  AFofL  have  an  office  in  the  District  of 
Columbia?  A  Yes,  I  understand  they  have  an  office  here. 
Q  Do  they  have  their  principal  office  here,  do  you  know? 
A  Yes,  I  think  it  is  their  principal  office. 

293  Q  Does  the  AFofL  office  here  in  New  York  ever 
handle  any  business  for  your  particular  union? 

A  Absolutely  none.  We  are  all  autonomous  unions  that 
are  in  the  AFofL. 

Q  But  do  you  make  use  of  the  AFofL  office  here?  A  I 
never  have. 

Q  The  facilities?  A  I  never  have. 

MR.  FRIEDMAN:  That  is  all. 

Redirect  Examination 
By  Mr.  McFarland: 

Q  One  question,  Mr.  Glover,  in  the  event  that  brought 
you  here  for  the  beginning  of  May,  the  date,  have  you  been 
representing  members  who  are  subject  to  the  Railway 
Labor  Act  only  and  not  the  other  group?  A  All  the 
members  we  have  are  only  ones  that  are  under  the  Railway 
Labor  Act.  It  is  my  understanding  this  company  in  Nevada 
made  their  own  settlement  sometime  ago,  a  year  or  more 
ago,  we  are  not  representing  anybody  here  who  isn’t  cov¬ 
ered  by  the  Railway  Labor  Act. 

MR.  McFARLAND :  That  is  all. 

MR.  FRIEDMAN :  That  is  all,  your  Honor. 

THE  COURT:  Is  there  any  further  testimony,  gentle¬ 
men? 

MR.  FRIEDMAN :  I  believe  the  only  remaining  matters 
are  these  exhibits  offered  by  Mr.  McFarland  and 

294  rejected  by  the  Court,  and  if  agreeable  with  counsel 
I  think  if  they  are  just  marked  rejected,  so  that 


215  A 


there  will  be  no  mistake,  that  would  be  sufficient  as  far  as 
the  government  is  concerned. 

MR.  McFARLAND:  It  might  help  to  say  rejected  as 
irrelevant  or  something. 

MR.  FRIEDMAN:  I  don’t  think  we  have  to  give  the 
reason.  Just  rejected. 

MR.  McFARLAND:  I  have  an  offer  of  proof  to  draft 
on  one  item  which  I  will  prepare  before  leaving  the  building. 

THE  COURT :  In  connection  with  this. 

MR.  McFARLAND :  That  one  question  that  came  up  a 
minute  ago,  when  your  Honor  indicated  I  could  make  the 
offer  later. 

THE  COURT:  What  was  that? 

MR.  McFARLAND:  There  was  a  question  that  came 
up  about  the  willingness  of  the  Brotherhood  to  carry  mail 
trains  and  so  forth  at  the  present  time,  under  government 
seizure. 

THE  COURT :  What  do  you  want  to  do  about  that,  sir? 

MR.  McFARLAND :  Just  to  make  an  offer  of  proof  on 
that. 

THE  COURT:  You  have  already  done  it,  haven’t  you? 
You  made  your  offer  when  you  asked  the  question,  did  you 
not? 

MR.  McFARLAND:  I  understood  your  Honor  to  say 
that  I  ought  to  write  it  out  and  I  will  do  it  in  a  few  lines 
and  then  there  will  be  no  question  about  it. 

295  THE  COURT:  The  Court  has  no  objection,  sir, 
but  the  Court  thinks  that  when  you  ask  your  question 
and  there  is  an  objection  made  and  the  objection  sustained, 
that  you  have  your  record  there,  sir. 

MR.  McFARLAND :  The  witness  was  not  permitted  to 
answer.  I  asked  him  a  “yes”  or  “no”  question.  I  would 
like  to  make  an  offer  as  to  what  he  would  answer. 

THE  COURT :  Oh,  you  can  do  that,  yes,  sir.  The  Court 
will  take  a  five-minute  recess. 

Do  you  desire  to  argue  the  case  further? 

MR.  FRIEDMAN:  No,  sir. 
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THE  COURT :  Do  you  desire  it? 

MR.  McFARLAND :  Not  unless  you  desire  it. 

THE  COURT :  The  Court  will  take  a  five  minute  recess. 

(Recess  Taken) 

THE  COURT:  Gentlemen,  at  our  last  hearing  the 
Court  ruled  that,  in  the  matter  of  venue  this  case  would  be 
closed  by  Title  29,  Section  185,  subsection  (c)  of  the  Na¬ 
tional  Labor  Relations  Act  which  reads  as  follows : 

“For  the  purposes  of  actions  and  proceedings  by  or 
against  labor  organizations  the  District  Court  of  the 
United  States,  District  Courts  shall  be  deemed  to  have 
jurisdiction  of  the  labor  organization : 

(1),  in  the  District  in  which  such  organization  main¬ 
tains  its  principal  office,  or,  two,  in  any  district 
296  in  which  its  duly  authorized  officers  or  agents  are 
engaged  in  representing  or  acting  for  employee 
members.” 

The  Court  thinks  that  insofar  as  the  Brotherhood  of 
Locomotive  Engineers  and  the  Brotherhood  of  Locomotive 
Firemen  and  Enginemen,  there  can  be  no  controversy  that 
they  are  liable  to  suit  in  the  District  of  Columbia.  The 
Court  also  thinks  that  the  Switchmen’s  Union  of  North 
America  is  liable  to  suit  in  the  District  of  Columbia, 
because  the  membership  of  its  President  in  the  organiza¬ 
tion,  known  as  the  Railway  Labor  Executive  Association, 
the  Court  thinks  is  representing  its  employee  in  the  Dis¬ 
trict  of  Columbia.  Section  10  of  the  bylaws  of  the  Railway 
Labor  Executive  Association  reads  as  follows: 

“No  member  shall  be  obligated  or  bound  by  any  action 
of  the  Association  inconsistent  with  the  laws  or  policies 
of  the  organization  he  represents,  but  no  action  legally  or 
otherwise,  involving  the  Railway  Labor  Act,  shall  be  taken 
by  any  organization  or  group  of  organizations  that  may 
be  substantially  affecting  the  interests  of  the  other  organ¬ 
izations,  until  such  contemplated  action  has  first  been 
considered  by  the  Association”. 

The  bylaws  also  state: 
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“The  headquarters  will  be  established  with  the 

297  offices  of  the  Executive  Secretary  at  Washington, 
D.  C.  Provisions  will  be  made  for  the  necessary 

office  equipment  and  personnel  same  to  be  first  approved 
by  this  Association,  that  the  Executive  Secretary  Treas¬ 
urer  will  be  required  to  make  his  home  in  Washington, 
D.  C.  and  to  assume  the  duties  of  his  office  on  June  1, 1938.” 

The  undisputed  testimony  is  that  this  organization  has 
been  in  the  habit  of  meeting  about  every  two  months. 
Officially  it  has  been  meeting  about  once  a  month  in  the 
District  of  Columbia.  It  is  also  testified  that  the  organiza¬ 
tion  is  registered  under  the  Lobbying  Act,  and  in  that 
connection  represents  the  Switchmen’s  Union  of  North 
America,  along  with  these  other  organizations. 

The  Court  also  calls  attention  that  in  this  case  service 
was  made  upon  the  Chief  Executive  Officer  of  each  one  of 
these  organizations,  and  therefore  there  can  be  no  question 
that  the  organizations  had  due  notice  of  the  fact  that  they 
had  been  sued. 

Now,  that  disposes  of  the  question  of  venue.  The  Court 
thinks  that  the  question  as  to  whether  or  not  this  case  is 
controlled  by  the  United  States  versus  the  United  Mine 
Workers,  330  United  States,  page  258  is  more  a  matter  of 
law  than  a  matter  of  the  understanding  of  different  indi¬ 
viduals,  as  to  what  was  said  at  a  conversation  between 
the  heads  of  these  Brotherhoods  and  the  Secretary 

298  of  the  Army.  The  authority  of  the  Secretary  of  the 
Army  is  governed  by  the  law  and  not  by  anything  in 

any  more  or  less  desultory  conversation  which  took  place 
between  him  and  the  heads  of  the  Brotherhoods  at  the  time 
of  the  meeting. 

The  Secretary  of  the  Army  took  the  position  that  he 
didn’t  think  he  should  interfere  as  long  as  the  President 
was  conducting  the  negotiations  with  Dr.  Steelman’s  as¬ 
sistance,  and  that  that  is  all  he  meant  by  anything  he  may 
have  said  at  this  meeting,  but  the  Court  wants  to  emphasize 
the  fact  that  the  Court  thinks  that  his  power  to  act  is 
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controlled  by  the  law,  and  in  view  of  the  fact  that  the 
government  had  taken  over  the  railways  he  had  the  author¬ 
ity  to  act  on  behalf  of  the  government  and  take  such  action 
as  seemed  to  be  wise  and  proper  under  the  circumstances. 

The  Court  doesn’t  think  at  all  that  the  fact  that  the 
government  didn’t  see  fit  to  change  and  alter  the  railway 
set  up  throughout  the  country  but  decided  to  allow  the 
railroads  to  be  conducted  in  the  usual  manner  unless  and 
until  it  was  finally  determined  that  the  negotiations  would 
not  be  successful,  does  not  in  any  way  indicate  that  the 
United  States  didn’t  have  actual  control  of  the  railroads 
and  weren’t  actually  the  employers  of  the  employees  of  the 
railroads. 

The  Court  sees  no  difference  whatever  in  principle 
299  between  this  case  and  the  case  just  referred  to — 
the  United  Mine  Workers  case  decided  in  1947. 
Therefore,  the  Court  has  no  doubt  that  this  injunction 
should  be  made  permanent.  The  Court  also  thinks,  very 
definitely,  that  there  is  a  much  broader  aspect  to  this  whole 
situation.  Assuming  that  the  United  States  had  not  taken 
over  the  railroads,  but  had  simply  brought  this  action 
against  the  Brotherhoods — action  for  injunction — the  Court 
thinks  that  the  injunction  should  still  have  been  made 
permanent,  and  the  reason  is  this:  the  Court  takes  the 
view  that  the  Norris-LaGuardia  Act,  in  order  to  carry  out 
its  obvious  purpose,  which  is  to  give  labor  a  comparable 
bargaining  power  with  capital,  should  not  only  be  liberally 
construed,  but  most  liberally  construed. 

The  Court  is  also  very  definitely  of  the  opinion  that  it 
should  not  and  cannot  really  be  literally  construed.  To 
take  what  the  Court  thinks  is  an  analogous  situation.  Sup¬ 
pose,  in  a  hotel,  there  is  a  strict  rule — there  can  be  no 
deviations  from  it  at  all — there  is  a  strict  rule  that  the 
employee  shall  go  out  a  side  entrance  and  the  guests  shall 
go  out  the  front  entrance. 

Now,  that  is  a  strict  rule.  There  are  no  exceptions  to 
that  rule,  but  a  fire  takes  place,  and  a  fire  prevents  the 
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employees  from  going  out  the  side  entrance.  Would  any¬ 
body  say  that  they  were  violating  the  rules  of  the 

300  hotel  if  they  used  the  front  entrance?  There  is  an 
implication  there,  a  necessary  implication,  and  a 

limitation  under  the  rules,  and  so  it  is  in  this  case,  the 
Court  thinks.  Of  course,  the  rights  of  the  unions,  under 
the  labor  laws  passed  in  the  last  quarter  of  a  century,  are 
well  recognized.  They  can  organize,  they  can  argue  for 
their  rights,  they  can’t  be  discharged  because  they  are 
trying  to  create  a  situation  which  they  think  will  improve 
their  condition. 

They  can  strike  under  the  Norris-LaGuardia  Act,  even 
when  it  would  cause  great  inconvenience  and  great  loss  of 
production  and  distribution,  but  they  can’t  go  to  the  point, 
in  order  to  carry  a  point,  however  much  right  they  have 
on  their  side,  they  can’t  go  to  the  point  of  adopting  a 
process  which  will  disintegrate  society  itself,  and  that  is 
the  situation  here. 

Let’s  see  what  this  notice  is  that  was  sent  out  to  em¬ 
ployees — this  strike  notice,  on  April  29,  1948: 

“So  far  as  your  legal  right  to  strike  is  concerned  there 
is  no  difference  between  a  mail  train  and  any  other  train. 
You  have  identically  the  same  right  to  refuse  to  perform 
service  on  a  mail  train  as  you  have  to  refuse  to  perform 
service  on  any  other  train.  Men  in  road  and  yard  service 
are  to  handle  and  transport  troop  trains,  hospital 

301  trains  and  milk  trains  with  the  understanding  that 
no  other  service  is  to  be  performed  in  connection 

therewith.” 

It  refers  to  the  fact  that  the  unions  have  had  the  benefit 
of  the  Railway  Board,  an  impartial  body,  the  Mediation 
Service,  an  impartial  body,  the  Board  of  Inquiry  appointed 
by  the  President,  an  impartial  body,  they  sent  out  that 
notice,  which  meant  that  the  rail  transportation  system,  at 
six  o’clock  on  a  certain  morning,  would  simply  stop. 

The  undisputed  evidence  that  the  mail  cannot  be  han¬ 
dled  and  the  undisputed  evidence  that  from  60  to  72  per 
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cent  of  the  freight  traffic  could  not  be  handled,  which  sim¬ 
ply  means  that  in  a  few  weeks  hunger  would  stalk  the 
country,  the  whole  economic  and  political  system  would  be 
upset,  political  ideologies  which  are  opposed  to  the  demo¬ 
cratic  would  have  an  opportunity  to  engraft  themselves 
here  in  this  country,  our  influence  throughout  the  world 
would  be  done  away  and  become  a  laughing  stock.  It  is  an 
extreme  case,  and  it  constitutes,  in  this  Court’s  opinion,  a 
limitation  upon  the  power  of  a  labor  union  to  carry  out 
its  purposes,  however  legitimate  they  may  be,  by  the 
strike  process. 

The  Court  is  thoroughly  familiar  with  the  Norris-La- 
Guardia  Act.  As  I  have  said  before,  I  don’t  think  Con¬ 
gressman  LaGuardia  ever  advocated  anything  when 

302  he  was  in  the  House  of  Representatives  that  I  didn’t 
support  him  in,  and  I  don’t  think  I  ever  advocated 

anything  in  the  House  of  Representatives  where  he  didn’t 
support  me. 

The  purpose  of  the  Act,  as  I  said  before,  was  to  give 
labor  a  comparable  bargaining  power  with  capital,  but 
to  permit  a  strike  of  this  kind  to  take  place  is  an  extreme 
situation  which  society  is  not  required  to  tolerate  under  the 
Norris-LaGuardia  Act,  and  the  injunctive  process  is  a 
proper  process  to  pursue  peacefully  under  the  Debbs  case 
which  is  found  in  158  United  States,  page  564.  The  Court 
wants  to  emphasize  that:  that  the  Court  is  of  the  opinion 
that  the  United  Mine  Workers  case  330  United  States, 
258  is  controlling.  The  Court  also  wants  to  emphasize  the 
Court’s  deliberate  opinion  that  the  Norris-LaGuardia  Act 
does  not  control  a  situation  where  the  entire  transporta¬ 
tion  system  of  the  country  would  be  stopped.  The  Court 
1  will  grant  the  permanent  injunction,  gentlemen. 

303  1  (Counsel  for  both  sides  approached  the  bench 

and  conferred  with  the  Court  in  a  low  tone  of  voice 
as  follows:) 
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THE  COURT:  Gentlemen,  when  do  you  think  you  can 
have  the  Findings  of  Fact  and  Conclusions  of  Law? 

MR.  FRIEDMAN :  We  can  have  it  tomorrow,  by  noon, 
I  should  think. 

THE  COURT :  Tomorrow  by  noon? 

MR.  FRIEDMAN:  Yes,  sir. 

THE  COURT:  All  right.  The  Court  ought  to  get 
through  here  about  half  past  twelve. 

If  you  gentlemen  can  meet  me  in  chambers  at  half  past 
twelve  I  am  sure  we  will  be  ready  for  it. 

MR.  FRIEDMAN:  We  will  be  glad  to  do  that,  sir. 

THE  COURT:  All  right. 

Have  you  any  objection  to  that  offer  of  proof  for  de¬ 
fendants? 

MR.  FRIEDMAN :  It  is  all  right. 

(The  offer  of  proof,  submitted  by  the  defendants,  is  as 
follows:) 

“  Defendants  each  offer  to  show  by  oral  testimony  of 
their  chief  executives  that,  in  addition  to  their  willingness 
to  perform  service  on  milk,  hospital,  and  troop  trains  as 
customarily  expressed  in  strike  notices,  defendants 
304  are  willing  at  any  and  all  times  during  a  strike  in¬ 
volved  herein  to  make  due  arrangements  for  their 
employee  members  to  perform  service  (including  switch¬ 
ing)  on  trains  carrying  solely  mail,  military  personnel  or 
freight,  medical  or  hospital  supplies  or  necessities,  and 
fuel  and  essentials  otherwise  unobtainable  for  public  utili¬ 
ties,  hospitals,  and  similar  institutions.,, 


(Whereupon,  at  5:25  p.  m.,  an  adjournment  was  taken 
until  tomorrow,  Friday,  July  2,  1948,  at  12:30  p.  m.,  in 
chambers.) 

•  •  •  • 
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306  Proceedings 

THE  COURT:  Has  anybody  any  comment  to 
make?  I  have  gone  over  these  papers  myself. 

MR.  McFARLAND:  As  I  see  it,  it  appears  to  carry 
out  the  decision  announced  by  your  Honor  yesterday  from 
the  bench. 

I  have  two  objections  to  the  form  of  the  injunction  in 
that,  first,  it  is  not  limited  to  this  dispute.  There  are,  of 
course,  other  disputes  between  employees  and  carriers. 

And,  secondly,  it  is  not  limited  to  a  nation-wide  strike, 
Dut  is  applicable  to  any  strike  in  the  railway  system. 

THE  COURT :  The  Court  doesn ’t  think  so.  The  Court 
thinks  that  the  wording  is  necessary  in  order  to  try  to 
make  certain  that  there  is  no  evasion  of  it,  but  it  couldn’t 
possibly  comprehend  anything  except  the  substance  of  the 
issues  before  the  Court. 

But  it  has  to  be  sufficiently  comprehensive  so  that  it  can’t 
be  evaded.  I  don ’t  see  anything  wrong  with  it. 

You  can  have  the  usual  exception. 

I  have  gone  over  it  carefully,  gentlemen,  and  I  think 
it  bears  out  what  I  had  in  mind. 

(At  this  point  the  Court  signed  the  instrument  entitled 
“Findings  of  Fact  and  Conclusions  of  Law,”  and 

307  also  the  permanent  injunction  order.) 

(Whereupon,  at  12 :55  p.  m.,  the  above-entitled  cause  was 

concluded.) 

309  Filed  Jun  16  1948  Harry  M.  Hull,  Clerk 

Answer 
First  Defense 

This  cause  has  been  instituted  in  the  wrong  judicial  dis¬ 
trict  because  the  defendants  are  not  inhabitants  of  the  Dis¬ 
trict  of  Columbia.  Defendant  Switchmen’s  Union  of  North 
America  has  no  members,  local  lodges,  or  representatives 
rendering  service  in  said  District. 


Second  Defense 

This  Court  lacks  jurisdiction  over  the  subject  matter 
because  of  the  provisions  of  the  Norris-LaGuardia  Act  (29 
U.  S.  C.  101  et  seq.). 

Third  Defense 

This  Court  lacks  jurisdiction,  and  there  is  no  basis  for 
equitable  relief,  because  the  provisions  of  the  Railway 
Labor  Act  (45  U.  S.  C.  151  et  seq.)  govern  this  case  exclu¬ 
sively  and  preclude  the  issuance  of  an  injunction. 

310  Fourth  Defense 

The  complaint  fails  to  state  a  claim  against  de¬ 
fendants  upon  which  relief  can  be  granted  because,  among 
other  things,  (1)  there  is  no  wrongdoing  in,  and  therefore 
no  equitable  basis  for  enjoining,  a  peaceful  though  con¬ 
certed  withdrawal  from  service  by  defendants  ’  members 
and  (2)  the  Labor  Management  Relations  Act,  1947  (61 
Stat.  136,  29  U.  S.  C.  c.  7)  in  stating  the  exclusive  na¬ 
tional  policy  for  national-emergency  strikes  expressly  ex¬ 
empts  the  subject  matter  of  this  action  from  injunction  by 
virtue  of  the  exemption  of  matters  subject  to  the  Railway 
Labor  Act. 

Fifth  Defense 

1.  Defendants  admit  the  allegations  of  IF  I  of  the  com¬ 
plaint  except  that  they  deny  that  this  Court  has  juris¬ 
diction  by  virtue  of  section  24  (1)  of  the  Judicial  Code  or 
otherwise. 

2.  Defendants  admit  the  first  sentence,  and  deny  the 
second  sentence,  of  fill  of  the  complaint. 

3.  Defendants  admit  the  first  sentence,  and  deny  the 
second  sentence,  of  IF  HI  of  the  complaint. 

4.  Defendants  admit  the  first  sentence,  and  deny  the 
second  sentence,  of  IF  IV  of  the  complaint. 

5.  Defendants  deny  flV  of  the  complaint  except  that 
they  admit  the  issuance  and  terms  of  Executive  Order  9957. 
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6.(a)  As  to  If  VI  (a)  of  the  complaint,  defendants  ad¬ 
mit  the  first  sentence  as  of  the  date  of  the  complaint  and 
deny  the  second  sentence  except  that  they  admit  that  a 
strike  would  affect  a  substantial  part  of  an  industry  en¬ 
gaged  in  interstate  commerce. 

6.(b)  As  to  II VI  (b)  of  the  complaint,  defendants  deny 
the  whole  thereof  except  the  facts  as  to  proceedings  under 
the  Railway  Labor  Act  set  forth  in  the  affidavit  of 
Robert  F.  Cole. 

311  6.(c)  Defendants  admit  flVI(c)  of  the  com¬ 

plaint. 

6.(d)  Defendants  admit  IT  VI  (d)  of  the  complaint. 

6. (e)  Defendants  admit  II VI  (e)  as  of  the  date  of  the 
complaint  except  that  they  are  without  information  suf¬ 
ficient  to  form  a  belief  as  to  the  nature  and  extent  of  any 
possession,  control,  and  operation  of  the  affected  carriers. 

7.  (a)  Defendants  deny  If  VII  (a)  of  the  complaint  ex¬ 
cept  that  they  admit  that  their  members  would  have  with¬ 
drawn  from  service  and  that  train  movements  on  the  af¬ 
fected  carriers  may  then  have  ceased  save  for  hospital, 
troop,  and  milk  trains. 

7.(b)  Defendants  admit  tf  VII  (b)  of  the  complaint. 

7.(c)  Defendants  deny  fl  VII  (c)  of  the  complaint 

7. (d)  Defendants  deny  HVII  (d)  of  the  complaint. 

8.  Defendants  deny  fl  VIII  of  the  complaint. 

/s/  Carl  McFarland 
Ashley  Sellers 
Kenneth  L.  Kimble 
1302  18th  Street,  N.  W. 
Washington  6,  D.  C. 

Counsel  for  Defendants. 

June  16, 1948 

Certificate  of  Service 

I  hereby  certify  that  on  June  16, 1948, 1  delivered  a  copy 
of  the  above  Answer  to  counsel  for  plaintiff  in  person. 

/s/  Kenneth  L.  Kimble 
Kenneth  L.  Kimble 

•  •  •  • 
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Permanent  Injunction, 

Findings  of  Fact  and  Conclusions  of  Law 

Upon  consideration  of  plaintiff’s  application  for  a  final 
injunction,  the  evidence  adduced  on  July  1,  1948,  at  the 
hearing  on  the  application,  the  pleadings,  briefs,  argu¬ 
ments  of  counsel,  and  the  entire  record  in  this  cause,  the 
Court  hereby  makes  the  following  findings  of  fact  and  con¬ 
clusions  of  law. 

Findings  of  Fact 

1.  On  January  16,  1948,  the  defendants  herein  issued 
a  strike  call  to  become  effective  as  to  the  carriers  desig¬ 
nated  therein  at  6 :00  a.  m.  on  February  1, 1948. 

2.  On  January  23,  1948,  the  National  Mediation  Board 
advised  the  President  of  the  United  States  that  in  its 
judgment  there  existed  a  situation  such  as  is  described  in 
Section  10  of  the  Railway  Labor  Act,  as  amended,  in  re¬ 
spect  of  a  wage  dispute  between  designated  carriers  by 
railway  and  certain  of  their  employees  represented  by  de¬ 
fendants  herein,  that  the  said  dispute  threatens  to  in¬ 
terrupt  interstate  commerce  to  a  degree  which  would  de¬ 
prive  the  country  of  essential  tranportation  service,  and 
that  a  strike  date  had  been  set  by  the  labor  organizations 

for  6 :00  a.  m.,  February  1, 1948. 

313  3.  On  January  27,  1948,  the  President,  pursuant 
to  Section  10  of  the  Railway  Labor  Act,  issued  Ex¬ 
ecutive  Order  No.  9929  creating  an  Emergency  Board  to 
investigate  the  above-mentioned  dispute,  and  on  January 
30,  1948,  appointed  Wm.  M.  Leiserson,  Chairman,  and 
George  E.  Bushnell  and  W.  Willard  Wirtz,  Members  of 
the  Board. 

4.  On  March  27,  1948,  the  Board  transmitted  its  report 
on  its  investigation  of  the  issues  in  the  dispute,  together 
with  its  recommendations  as  to  the  issues,  to  the  President 
and  on  the  same  date  the  report  was  made  public. 


5.  On  March  29,  1948,  the  carriers  involved  in  the  dis¬ 
pute  advised  the  President  that  they  were  "willing  to  make 
effective  the  recommendations  made  by  the  Board  in  its 
report. 

6.  On  April  6, 1948,  the  defendants  advised  the  carriers 
chat  they  had  declined  to  accept  the  recommendations  of 
the  Emergency  Board  but  at  the  same  time  requested  a 
conference  with  the  carriers  to  be  held  on  April  14,  1948, 
for  the  purpose  of  discussing  the  matters  considered  in 
the  Board’s  report. 

7.  From  April  14th  to  April  27,  1948,  joint  sessions 
by  the  carriers  and  the  defendants  were  held,  but  no  agree¬ 
ment  was  reached. 

8.  Section  10  of  the  Railway  Labor  Act  provides  that, 
“After  the  creation  of  such  Board,  and  for  thirty  days 
after  such  Board  has  made  its  report  to  the  President,  no 
change,  except  by  agreement,  shall  be  made  by  the  parties 
to  the  controversy  in  the  conditions  out  of  which  the  dis¬ 
pute  arose.”  Since  the  Board’s  report  was  made  on  March 
27,  1948,  the  “cooling-off”  period  in  Section  10  expired  as 
of  April  27,  1948.  On  April  28,  1948,  the  National  Media¬ 
tion  Board,  pursuant  to  Section  5  of  the  Railway  Labor 
Act,  advised  the  parties  to  the  dispute  that  it  desired  to 
discuss  the  situation  further  with  a  view  to  arriving  at  a 

settlement  of  the  issues. 

314  9.  Mediation  Board  proceedings  commenced  in 

Chicago,  Illinois,  on  April  29,  1948  and  were  termi¬ 
nated  on  May  4, 1948,  but  no  agreement  by  the  parties  was 
reached.  On  April  30,  1948,  during  the  above  mediation 
proceedings,  the  labor  organizations  involved  notified  the 
carriers  in  writing  that  all  employees  represented  by  them 
would  withdraw  from  the  service  of  the  carriers  at  6:00 
a.  m.,  May  11,  1948,  unless  the  issues  in  the  dispute  were 
settled  prior  thereto. 

10.  On  May  10,  1948,  the  President  of  the  United 
States,  acting  under  the  Constitution  and  laws  of  the 
United  States,  including  the  Act  of  August  29,  1916,  39 
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Stat.  619,  645,  issued  Executive  Order  No.  9957.  By  the 
terms  of  said  Executive  Order  the  United  States  took 
possession  of  and  assumed  control  and  operation  of  those 
carriers  by  railroad  named  in  the  Executive  Order,  and 
the  Secretary  of  the  Army  was  given  authority  to  take 
possession  and  assume  operation  and  control,  in  the  name 
of  the  United  States,  of  such  additional  carriers  as  he 
should  deem  necessary  in  order  to  carry  out  the  purposes 
of  the  Executive  Order.  Upon  the  assumption  on  May  10, 
1948,  of  such  possession,  control  and  operation  of  the  car¬ 
riers  by  the  United  States,  the  United  States  became  the 
employer  of  the  employees  performing  services  on  the 
seized  carriers.  Such  employee  relationship  has  continued 
to  the  date  of  this  hearing  and  at  no  time  since  May  10, 
1948,  have  the  carriers  themselves  stood  in  the  capacity  of 
employers. 

11.  On  May  10,  1948,  subsequent  to  the  effective  hour 
on  that  date  of  Executive  Order  No.  9957,  the  Secretary 
of  the  Army  conferred  with  the  chief  executives  of  the 

defendants  herein  relative  to  the  continuation  of 
315  services  on  the  seized  carriers.  During  such  confer¬ 
ence  the  Secretary  of  the  Army  asked  the  chief 
executives  of  the  defendants  whether  those  railway  em¬ 
ployes  having  membership  in  the  labor  organizations  rep¬ 
resented  by  them  would  continue  to  perform  services  on 
the  railroads  which  had  been  taken  by  the  United  States 
and  whether  the  strike  call  set  for  6:00  a.  m.,  May  11, 1948, 
would  be  called  off  and  cancelled.  The  chief  executive  of 
each  of  the  defendants  advised  that  the  strike  call  would 
not  be  called  off  or  cancelled  and  that  the  railway  em¬ 
ployees  having  membership  in  the  Unions  represented  by 
them  would  not  be  advised  to  continue  to  perform  services 
on  the  seized  carriers  after  6:00  a.  m.,  May  11,  1948. 

12.  (a)  Since  the  issuance  of  Executive  Order  No. 
9957  on  May  10,  1948,  the  Secretary  of  the  Army  has  been 
in  possession  of  and  has  exercised  full  and  complete  author¬ 
ity  in  the  operations  of  the  transportation  systems  owned 
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or  operated  by  the  carriers  by  railroad  of  which  posses¬ 
sion,  control  and  operation  has  been  taken  under  the  terms 
of  the  said  Executive  Order. 

(b)  The  authority  possessed  and  exercised  by  the  Sec¬ 
retary  of  the  Army  has  included  management  of  the  af¬ 
fected  transportation  systems  by  railroad  and  the  power 
to  fix  the  wages,  hours,  terms  and  conditions  of  employ¬ 
ment  of  the  employees  performing  services  on  such  sys¬ 
tems. 

(c)  The  former  management  of  carriers  whose  transpor¬ 
tation  systems  have  been  taken  over  by  the  United  States 
of  America  have  since  May  10,  1948,  continued  to  per¬ 
form  certain  managerial  functions  with  respect  to  the  oper¬ 
ations  of  the  affected  transportation  systems  but  all  such 
functions  so  performed  have  been  by  virtue  of  an  express 
delegation  of  authority,  by  the  Secretary  of  the  Army  to 
such  former  management.  The  Secretary  of  the  Army  has 

had  during  such  period  the  power  to  withdraw  such 
316  delegation  either  in  whole  or  in  part,  and  further 

has  had  the  authority  to  exercise  such  managerial 
functions  himself  or  to  delegate  them  to  subordinates  of 
his  own  choosing. 

(d)  Since  May  10, 1948,  negotiations  concerning  wages, 
hours,  terms  and  conditions  of  employment  have  been  car¬ 
ried  on  between  defendant  Unions  and  the  former  manage¬ 
ment  of  the  affected  transportation  systems,  with  the 
assistance  of  John  R.  Steelman,  Assistant  to  the  President. 
The  Secretary  of  the  Army  has  been  cognizant  of  the  exist¬ 
ence  and  of  the  progress  of  such  negotiations.  The  Secre¬ 
tary  of  the  Army  has  permitted  and  encouraged  the  con¬ 
tinuation  of  such  negotiations  in  the  belief  that,  if  the  for¬ 
mer  management  and  defendant  Unions  reach  an  agreement 
concerning  wages,  hours,  terms  and  conditions  of  employ¬ 
ment,  the  United  States  of  America  will  be  enabled  to  re¬ 
turn  the  seized  transportation  systems  to  former  manage¬ 
ment  with  the  assurance  that  there  will  be  no  interruption 
in  the  transportation  service  necessary  to  the  National 
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health,  safety  and  welfare.  The  Secretary  of  the  Army 
has  been  aware  throughout  the  period  since  the  issuance 
of  the  Executive  Order  aforesaid  of  his  authority  and 
power  under  the  said  order  to  fix  wages,  hours,  terms  and 
conditions  of  employment  of  the  employees  performing 
services  on  the  affected  transportation  systems. 

317  13.  Among  the  actions  which  the  Secretary  of 

the  Army  has  taken,  incident  to  the  assumption  by 
the  United  States  of  possession,  operation  and  control  of 
the  railroads,  are  the  following: 

(a)  The  lifting  of  embargoes  on  the  movement  of  per¬ 
ishables  and  livestock,  which  embargoes  had  been  issued 
by  105  railroads  prior  to  the  issuance  of  Executive  Order 
No.  9957  and  in  anticipation  of  the  threatened  strike ; 

(b)  The  establishment  of  a  regional  administrative 
system,  seven  regions  having  been  established,  for  the 
supervision  of  railroad  operations,  and  under  which  rules 
and  regulations  of  the  Secretary  of  the  Army  or  duly 
authorized  subordinates,  in  addition  to  those  contained  in 
the  Executive  Order,  may  be  made  to  affect  carriers ; 

(c)  The  assignment  of  a  representative  of  the  Secre¬ 
tary  of  the  Army  to  each  carrier  of  which  the  Government 
has  taken  possession  and  assumed  operation  and  control. 

(d)  Under  the  authority  vested  in  the  Secretary  of  the 
Army  by  the  Executive  Order  to  assume,  in  the  name  of 
the  United  States,  such  additional  railroads  as  may  be 
necessary,  the  Secretary  has  assumed  possession,  control 
and  operation  of  the  following  railroads  not  named  in  the 
Executive  Order :  the  Central  Railroad  Company  of  Penn¬ 
sylvania,  the  Hudson  and  Manhattan  Railroad  Company, 
and  the  Central  Railroad  Company  of  New  Jersey; 

(e)  The  Department  of  the  Army  has  issued  instruc¬ 
tions  implementing  the  Executive  Order,  has  issued  direc¬ 
tives  and  instructions  establishing  procedures  governing 
its  regional  directors  of  railroads  and  its  representatives 
with  each  individual  railroad.  Said  procedures  require  the 
giving  of  notice  to  the  carriers  and  employees  of  the  as- 
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sumption  of  responsibility  for  possession  and  control  of 
the  carriers  affected,  daily  reports  by  the  individual  rep¬ 
resentatives  to  the  regional  representatives  and  by  the 
regional  representatives  to  the  Railway  Transport  Service 
Division,  Transportation  Corps. 

14.  There  is  now  threatened  by  the  defendants  herein, 
and  each  of  them,  a  strike  in  the  railway  industry  of 

318  the  nation.  Such  strike,  if  permitted  to  occur,  will 
affect  a  substantial  part  of  an  industry  engaged  in  in¬ 
terstate  commerce.  Despite  the  fact  that  the  United  States 
Of  America  assumed  possession,  control  and  operation  of 
the  affected  carriers  by  Executive  Order  No.  9957,  the 
strike  call  was  not  withdrawn  by  defendants  and  continued 
outstanding  until  the  service  of  the  temporary  restraining 
order  in  this  cause.  There  continues  the  threat  of  a  strike 
in  the  railway  system  of  the  Nation. 

15.  (a)  In  the  event  that  a  strike  of  the  carriers  named 
in  the  Executive  Order  is  permitted  to  occur,  there  will 
necessarily  result  a  work  stoppage  in  virtually  the  entire 
railway  system  of  the  nation.  Although  the  defendant 
unions  represent  only  a  fractional  part  of  the  total  railway 
employees  of  the  nation,  the  nature  of  their  work  and  of 
the  operation  of  the  interstate  railway  system  is  such  that 
a  strike  on  their  part  will  necessarily  result  in  the  inability 
of  the  remaining  railway  employees  of  the  United  States 
to  perform  their  jobs  and  virtually  all  railway  operations 
will  immediately  cease. 

(b)  Such  threatened  strike,  if  permitted  to  occur,  will 
deprive  the  country  of  essential  transportation  service  and 
will  greatly  obstruct  the  flow  of  interstate  commerce  and 
the  transmission  of  the  mails  of  the  United  States  over 
the  affected  railway  system. 

c)  Such  threatened  strike,  if  permitted  to  occur,  will 
deprive  the  Department  of  the  Army,  and  the  Military 
Establishment  generally  of  supplies  and  materials,  and 
mobility  of  personnel,  necessary  to  the  operations  of  the 
Military  at  home  and  in  the  occupied  countries  abroad. 
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(d)  Such  threatened  strike  if  permitted  to  occur,  will 
prevent  the  United  States  from  carrying  out  the  nation’s 
foreign  assistance  programs,  through  which  the  United 
States,  under  the  Economic  Cooperation  Act  and  other  pro¬ 
grams  is  carrying  on  the  rehabilitation  and  recovery  of 
friendly  foreign  nations. 

(e)  Such  threatened  strike,  if  permitted  to  occur,  will 
interfere  with  and  obstruct  the  effective  perform- 

319  ance  and  discharge  of  vital  and  necessary  Govern¬ 
mental  functions  and  will  frustrate  the  powers  con¬ 
ferred  by  the  Constitution  and  by  Acts  of  Congress  upon 
the  Executive  Branch  of  the  Government. 

(f)  Such  threatened  strike,  if  permitted  to  occur,  will 
.  imperil  the  national  health  and  safety. 

(g)  Such  threatened  strike,  if  permitted  to  occur  will 
cause  plaintiff,  United  States  of  America,  irreparable  in¬ 
jury  for  which  it  has  no  adequate  remedy  at  law. 

16.  Defendant,  Brotherhood  of  Locomotive  Engineers, 
is  an  unincorporated  labor  organization  and  is  an  inde¬ 
pendent  union  representing  employees  in  the  railway  in¬ 
dustry.  Duly  authorized  agents  of  the  said  defendant  are 
engaged  in  representing  and  acting  for  employee  members 
of  said  defendant  in  the  District  of  Columbia.  The  defend¬ 
ant  Brotherhood  of  Locomotive  Engineers  maintains,  and 
has  maintained  at  least  since  1911,  an  office  in  the  District 
of  Columbia.  Said  defendant  maintains  and  has  main¬ 
tained  at  least  since  1933,  a  National  Legislative  Repre¬ 
sentative  in  the  District  of  Columbia,  which  official  repre¬ 
sents  said  defendant  before  committees  of  the  Congress, 
the  Interstate  Commerce  Commission,  and  contacts  mem¬ 
bers  of  the  Congress  relative  to  all  matters  of  interest  to 
the  members  of  the  Brotherhood  of  Locomotive  Engineers. 
Said  Defendant  has,  and  has  had  since  about  1880,  a  local 
union  organized  and  operating  in  the  District  of  Columbia. 
The  Chief  executive  of  said  defendant  has  been  engaged  in 
the  District  of  Columbia  in  industry-wide  collective  bar- 
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gaining  negotiations  since  about  May  7,  1948,  in  behalf  of 
all  of  its  employee  members. 

17.  Defendant,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen,  is  an  unincorporated  labor  organization 
and  is  an  independent  union  representing  employees  in  the 
railway  industry.  Duly  authorized  agents  of  the  said  de¬ 
fendant  are  engaged  in  representing  and  acting  for  em¬ 
ployee  members  of  said  defendant  in  the  District  of  Co¬ 
lumbia.  The  defendant  Brotherhood  'of  Locomotive  Fire¬ 
men  and  Enginemen  maintains,  and  has  maintained  since 
approximately  1922,  an  office  in  the  District  of  Columbia. 

This  defendant  maintains,  and  has  maintained  at 
320  least  since  1940,  a  national  Legislative  Representa¬ 
tive  in  the  District  of  Columbia,  which  official  repre-  - 
sents  this  defendant  at  hearings  before  Congressional  Com¬ 
mittees  and  the  Interstate  Commerce  Commission,  contacts 
Members  of  Congress  and  officials  of  Government  agencies 
relative  to  matters  of  interest  to  the  Brotherhood  of  Fire¬ 
men  and  Engineers,  and  handles  such  other  matters  as 
may  be  referred  to  him  by  the  National  headquarters  or 
by  locals  of  the  Brotherhood.  The  official  publication  of 
the  Brotherhood  is  printed  in  the  District  of  Columbia. 
This  defendant  has  two  local  unions  organized  and  oper¬ 
ating  in  the  District  of  Columbia.  The  chief  executive 
of  this  defendant  has  been  'engaged  in  the  District  of 
Columbia  in  industry-wide  collective  bargaining  negotia¬ 
tions  since  about  May  7,  1948,  in  behalf  of  all  of  its  em¬ 
ployee  members.  The  Railway  Labor  Executives  Associa¬ 
tion,  which  is  registered  under  the  Federal  Lobbying  Act 
and  which  has  its  headquarters  in  the  District  of  Columbia, 
is  engaged  in  representing  this  defendant  in  the  District 
of  Columbia  in  matters,  before  Congressional  Committees, 
the  Congress,  the  Interstate  Commerce  Commission,  and 
in  which  the  members  of  this  defendant  are  interested. 

18.  Defendant,  Switchmen’s  Union  of  North  America,  is 
an  unincorporated  labor  organization  affiliated  with  the 
American  Federation  of  Labor  and  represents  employees 
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in  the  railway  industry.  Duly  authorized  agents  of  the 
said  defendant  are  engaged  in  representing  and  acting  for 
employee  members  of  said  defendant,  in  the  District  of 
Columbia.  The  chief  executive  of  the  defendant  Switch¬ 
men’s  Union  of  North  America  has  been  engaging  in  the 
District  of  Columbia  in  industry-wide,  collective  bargain¬ 
ing  negotiations  since  about  May  7,  1948  in  behalf  of  all  of 
its  employee  members.  The  Railway  Labor  Executives 
Association,  which  is  registered  under  the  Federal  Lobby¬ 
ing  Act  and  which  has  its  headquarters  in  the  District  of 
Columbia,  is  engaged  in  representing  this  defendant  in  the 
District  of  Columbia  in  matters,  before  Congressional 
Committees,  the  Congress,  the  Interstate  Commerce  Com¬ 
mission,  and  in  which  the  members  of  this  defendant  are 
interested.  This  defendant  is  affiliated  with  the  American 
Federation  of  Labor  which  has  its  National  headquarters 
in  the  District  of  Columbia. 

19.  On  May  10,  1948,  plaintiff  filed  its  verified 
321  complaint  and  supporting  affidavits  and  prayed  that 
a  permanent  injunction  against  the  threatened  strike 
be  issued  and  that  temporary  injunctive  relief  be  granted. 

20.  It  appearing  to  the  court  that  temporary  injunctive 
relief  should  be  granted,  a  temporary  restraining  order 
was  issued  on  May  10, 1948.  By  its  terms  the  order  was  to 
expire  at  7:45  p.  m.  May  19,  1948,  unless  extended.  By 
the  same  order,  a  hearing  on  the  plaintiff’s  motion  for  pre¬ 
liminary  injunction  was  set  down  for  10:00  a.  m.,  May  19, 
1948. 

21.  Copies  of  the  summons,  complaint  and  temporary 
restraining  order  were  served  in  the  District  of  Columbia 
on  the  following:  Alvanley  Johnston,  Grand  Chief  Engi¬ 
neer,  Brotherhood  of  Locomotive  Engineers,  John  T.  Cor¬ 
bett,  Assistant  Grand  Chief  and  National  Legislative  Rep¬ 
resentative,  Brotherhood  of  Locomotive  Engineers,  D.  B. 
Robertson,  President  of  the  Brotherhood  of  Locomotive 
Firemen  and  Enginemen,  Jonas  H.  McBride,  Vice  Presi¬ 
dent  and  National  Legislative  Representative,  Brotherhood 


of  Locomotive  Firemen  and  Enginemen,  and  Arthur  J. 
Glover,  President,  Switchmen’s  Union  of  North  America. 
Also,  service  was  had  on  the  headquarters  of  the  Switch¬ 
men’s  Union  of  North  America,  in  Buffalo,  New”  York. 

22.  On  May  18,  1948,  for  good  cause  shown,  the  tem¬ 
porary  restraining  order  was  extended  from  7:45  P.  M. 
May  19,  1948,  to  7 :45  p.  m.  May  29,  1948,  and  hearing  on 
plaintiff’s  motion  for  preliminary  injunction  was  post¬ 
poned  to  10 :00  a.  m.  May  28, 1948. 

23.  On  May  28,  1948,  upon  written  consent  of  all  the 
defendants,  the  temporary  restraining  order  was  extended 
from  7 :45  p.  m.  May  29,  1948,  to  7 :45  p.  m.,  June  11,  1948, 
and  hearing  on  the  preliminary  injunction  was  postponed 
to  10 :00  a.  m.,  June  10, 1948. 

24.  On  May  27,  1948,  defendants  filed  motions  to  dis¬ 
miss  the  complaint,  and  filed  supporting  affidavits  and  a 
statement  of  points  and  authorities.  On  June  5,  1948, 
plaintiff  submitted  its  response  and  opposition  to  motions 
to  dismiss,  its  supporting  affidavits  and  its  statements  of 
points  and  authorities. 

25.  On  June  9, 1948,  defendants  filed  their  further  state¬ 
ment  of  points  and  authorities  in  support  of  their 

322  motions  to  dismiss  and  a  further  affidavit  by  Arthur 
J.  Glover,  President  of  defendant  Switchmen’s  Union 
of  North  America. 

26.  On  June  10,  1948,  this  matter  came  on  to  be  heard 
on  plaintiff’s  motion  for  a  preliminary  injunction  and  on 
defendants’  motions,  and  the  Court  having  heard  argument 
of  counsel,  and  having  considered  the  briefs,  which  had 
been  previously  filed,  and  all  the  pleadings,  and  being 
fully  advised  in  the  premises,  the  motions  to  dismiss  were 
denied,  and  the  preliminary  injunction  was  granted 

27.  On  July  1,  1948,  a  hearing  on  plaintiff’s  applica¬ 
tion  for  a  final  injunction  was  held,  at  which  plaintiff  and 
defendants  were  heard  and  presented  testimony. 


Conclusions  of  Law 

1.  The  United  States  District  Court  for  the  District  of 
Columbia  has  jurisdiction  of  the  subject  matter  and  of  the 
parties  in  this  cause. 

2.  This  suit  was  properly  brought  in  the  District  Court 
for  the  District  of  Columbia  as  to  the  defendants,  and 
each  of  them;  venue  was  properly  cast  in  this  district  as 
to  all  of  the  defendants. 

3.  Service  of  process  in  this  case  was  proper  as  to  the 
deefndants  and  each  of  them. 

4.  The  taking  of  possession  and  assumption  of  control, 
and  operation  of  the  railroads  by  the  United  States  was 
valid. 

5.  An  employee-employer  relationship  between  the  em¬ 
ployees  performing  services  on  the  seized  carriers  and  the 
United  States  exists  and  has  existed  at  all  times  since  the 
carriers  were  seized  on  May  10, 1948. 

6.  No  statutory  enactment  prohibits  the  issuance  of  an 
injunction  under  the  facts  of  this  case,  including  but  not 
limited  to  the  Norris-LaGuardia  Act,  the  Railway  Labor 
Act  and  the  Labor  Management  Relations  Act,  1947. 

7.  The  United  States  of  America  since  the  issuance  of 
the  Executive  Order  on  May  10,  1948,  has  been  in  posses¬ 
sion  of  and  has  exercised  full  and  complete  authority  in 
the  operation  of  the  transportation  systems  owned  or  oper¬ 
ated  by  the  carriers  by  railroad  of  which  possession,  con¬ 
trol  and  operation  has  been  taken  under  the  terms  of 

323  the  Executive  Order. 

8.  (a)  In  the  event  that  the  threatened  strike  is 
permitted  to  occur,  there  will  necessarily  result  a  work 
stoppage  in  virtually  the  entire  railway  system  of  the  na¬ 
tion. 

(b)  Such  threatened  strike,  if  permitted  to  occur,  will 
deprive  the  country  of  essential  transportation  service  and 
will  greatly  obstruct  the  flow  of  interstate  commerce  and 
the  transmission  of  the  mails  of  the  United  States  over 
the  affected  railway  system. 
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(c)  Such  threatened  strike,  if  permitted  to  occur,  will 
deprive  the  Department  of  the  Army,  and  the  Military 
Establishment  generally  of  supplies  and  materials,  and 
mobility  of  personnel,  necessary  to  the  operations  of  the 
Military  at  home  and  in  the  occupied  countries  abroad. 

(d)  Such  threatened  strike,  if  permitted  to  occur,  will 
prevent  the  United  States  from  carrying  out  the  various 
foreign  assistance  programs  through  which  the  United 
States,  under  the  Economic  Cooperation  Act  and  other 
programs,  is  carrying  on  the  rehabilitation  and  recovery 
of  friendly  foreign  nations. 

(e)  Such  threatened  strike  on  the  part  of  the  defend¬ 
ants,  as  aforesaid,  if  permitted  to  occur,  will  interfere  with 
and  obstruct  the  effective  performance  and  discharge  of 
vital  and  necessarv  Governmental  functions  and  will  frus- 
trate  the  powers  conferred  by  the  Constitution  and  by  Acts 
of  Congress  upon  the  Executive  branch  of  the  Govern¬ 
ment. 

(f)  Such  threatened  strike  as  aforesaid,  if  permitted 
to  occur,  will  imperil  the  national  health  and  safety. 

9.  Unless  the  threatened  strike  is  enjoined,  the  United 
States  of  America,  plaintiff  herein,  will  suffer  irreparable 
injury  for  which  it  has  no  adequate  remedy  at  law. 

/s/  T.  Alan  Goldsborough 
Justice 

July  2, 1948 


Permanent  Injunction 


This  matter  having  come  on  for  hearing  on  July 
1,  1948  on  plaintiff’s  application  for  a  permanent  injunc¬ 
tion,  and  the  Court  having  considered  the  evidence  adduced 
at  the  hearing,  the  pleadings  and  supporting  affidavits,  the 
briefs,  arguments  of  counsel,  and  the  entire  record  herein, 
and  the  Court  having  made  findings  of  fact  and  conclusions 
of  law,  as  above  set  forth, 
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NOW,  THEREFORE,  IT  IS  BY  THE  COURT  this  2nd 
day  of  July,  1948, 

ORDERED  that  the  defendants,  and  each  of  them,  and 
their  officers,  agents,  servants  and  employees,  and  all  per¬ 
sons  in  active  concert  or  participation  with  them,  be  and 
they  are  hereby  enjoined  from  in  any  manner  encouraging, 
ordering,  engaging  in,  or  taking  any  part  in  a  strike  in 
the  transportation  by  railroad  system  of  the  United  States, 
or  from  in  any  manner  interfering  with  or  affecting  the 
orderly  continuance  of  work  in  the  said  railway  system, 
and  from  taking  any  action  which  would  interfere  with  this 
Court’s  jurisdiction  in  the  premises. 

/s/  T.  Alan  Goldsborough 
Justice 

•  •  •  • 

325  Filed  Jul  6  1948  Harry  M.  Hull,  Clerk 

Notice  of  Appeal 

Notice  is  hereby  given  that  Brotherhood  of  Locomotive 
Engineers,  Brotherhood  of  Locomotive  Firemen  and  En- 
ginemen,  and  Switchmen’s  Union  of  North  America,  de¬ 
fendants  above  named,  hereby  appeal  to  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia  from  the 
final  judgment  entered  in  this  action  on  July  2,  1948. 
Dated :  July  6, 1948 

/s/  Carl  McFarland 
Carl  McFarland 
Ashley  Sellers 
Kenneth  L.  Kimble 
1302  18th  St.,  N.  W. 
Washington,  D.  C. 

Counsel  for  Defendants 
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326  Filed  Jnl  6,  1948  Harry  M.  Hull,  Clerk 

Designation  of  Contents  of  Record  on  Aypeal 

Now  come  Brotherhood  of  Locomotive  Engineers, 
Brotherhood  of  Locomotive  Firemen  and  Enginemen,  and 
Switchmen’s  Union  of  North  America,  defendants  and  ap¬ 
pellants  herein,  and,  for  their  designation  of  contents  of 
record  on  appeal,  pursuant  to  the  Notice  of  Appeal  filed 
herein  on  July  6,  1948,  designate  the  complete  record  and 
all  the  proceedings  and  evidence  in  the  action. 

Defendants  and  appellants  call  to  the  Court’s  attention 
the  fact  that  pursuant  to  a  Notice  of  Appeal  filed  herein 
on  June  15,  1948,  and  a  Designation  of  Contents  of  Record 
on  Appeal  filed  on  the  same  date  in  connection  therewith, 
the  Clerk  of  this  Court  on  June  22,  1948,  certified  to  the 
United  States  Court  of  Appeals  for  the  District  of  Colum¬ 
bia  copies  of  the  complete  record  and  all  the  proceedings 
and  evidence  in  this  action  to  and  including  June  15,  1948. 
Consequently,  to  complete  the  record  in  the  said  Court  of 
Appeals  in  connection  with  the  instant  appeal,  it  is  neces¬ 
sary  that  the  Clerk  of  this  Court  transmit  only  the  record, 
proceedings,  and  evidence  herein  from  June  16,  1948,  to 
date,  which  consist  of  the  following: 

1.  Answer  filed  June  16,  1948. 

327  2.  Official  Court  Reporter’s  certified  copy  of  pro¬ 
ceedings  before  Justice  Goldsborough  on  July  1, 

1948,  which  is  marked  Yol.  HE,  pages  100-304. 

3.  Official  Court  Reporter’s  certified  copy  of  proceed¬ 
ings  before  Justice  Goldsborough  on  July  2,  1948,  which  is 
marked  Vol.  IV,  pages  305-307. 

4.  Findings  of  Fact  and  Conclusions  of  Law  entered  by 
the  District  Court  on  July  2,  1948. 

5.  Judgment  of  the  District  Court  dated  July  2,  1948, 
granting  a  permanent  injunction. 

6.  Notice  of  Appeal  filed  July  6, 1948. 

7.  This  Designation  of  Contents  of  Record  on  Appeal. 
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8.  Docket  entries  from  June  16,  1948,  to  date. 

Dated :  July  6, 1948. 

/s/  Carl  McFarland 
Carl  McFarland 
Ashley  Sellers 
Kenneth  L.  Kimble 
1302  18th  Street,  N.  W. 
Washington  6,  D.  C. 
Counsel  for  Defendants 
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1948 

June  16  Ans.  of  defts.  to  complt.,  certif.  of  service  filed. 
”  16  Calendared  (N) 

”  16  Preliminary  Record  on  Appeal  &  deposit  by 

McFarland  3.20 

”  22  Dep.  by  McFarland  for  Transcript  of  Record  on 

Appeal  38.45 

”  22  Order  that  hearing  on  pltff’s.  application  for  a 

final  injunction  in  this  cause  be  set  down  for 
hearing  on  July  1,  1948  at  10:00  o’clock 
a.  m.  Goldsbo rough,  J.  (N) 

July  2  Findings  of  Fact  &  Conclusions  of  Law  &  Judg¬ 
ment  for  permanent  injunction 

Goldsborough,  J.  (N) 
”  6  Notice  of  Appeal  of  defts.  Copy  mailed  to  H.  G. 

Morison,  Department  of  Justice.  Deposit  by 


McFarland  5.00 

”  6  Designation  of  Record  on  Appeal  of  defts. 

filed. 

99  7  Certified  Record  of  Official  Court  Reporter, 

Vol.  Ill,  pp.  100-304  filed. 

99  7  Certified  Record  of  Official  Court  Reporter, 

Vol.  IV,  pp.  305-307  filed. 

”  7  Pltffs.  Exhibits  (22)  ” 
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”  7  Defts’  Exhibits  (9)  .  ” 

”  8  Amendment  to  designation  of  contents  of 

Record  on  Appeal,  certif.  of  service  ” 

”  8  Consent  order  for  transmittal  of  original 

Exhibits  Goldsborongh,  J.  (N) 

329  Filed  Jul  8,  1948  Harry  M.  Hull,  Clerk 

Amendment  to  Designation  of  Contents  of 
Record  on  Appeal 

Now  come  Brotherhood  of  Locomotive  Engineers, 
Brotherhood  of  Locomotive  Firemen  and  Enginemen,  and 
Switchmen’s  Union  of  North  America,  defendants  and  ap¬ 
pellants  herein,  and  amend  their  Designation  of  Contents 
of  Record  on  Appeal  filed  herein  on  July  6, 1948,  by  adding 
thereto  the  following,  which  are  necessary  to  constitute 
the  record  on  appeal  as  the  complete  record  and  all  the 
proceedings  and  evidence  in  the  action : 

1.  Plaintiff ’s  Exhibits  Nos.  1  through  22. 

2.  Defendants’  Exhibit  No.  1. 

3.  Defendants’  Exhibits  Nos.  2  through  9  rejected  by 
the  District  Court. 

4.  This  Amendment  to  Designation  of  Contents  of 
Record  on  Appeal. 

5.  Order  for  Transmittal  of  Original  Exhibits. 

Dated :  July  8, 1948 

/s/  Carl  McFarland 
Carl  McFarland 
Ashley  Sellers 
Kenneth  L.  Kimble 
1302 18th  St.,  N.  W. 
Washington,  D.  C. 
Counsel  for  Defendants 
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Filed  Jul  7  1948  Harry  M.  Hull,  Clerk 

Plaintiff’s  Exhibit  #1 

NATIONAL  MEDIATION  BOARD 
Washington  (25) 

CERTIFICATION 
To  Whom  It  May  Concern : 

I,  Robert  F.  Cole,  Secretary  of  the  National  Mediation 
Board,  do  hereby  certify  that  the  attached  copy  of  a  circu¬ 
lar  dated  January  16,  1948  from  the  Brotherhood  of  Loco¬ 
motive  Engineers,  The  Brotherhood  of  Locomotive  Fire¬ 
men  and  Enginemen  and  the  Switchmen’s  Union  of  North 
America  to  the  Chairmen,  General  Committees,  et  al  of 
said  Organizations  authorizing  a  progressive  withdrawal 
from  the  service  of  the  Carriers  involved  commencing  at 
6  a.m.,  February  1,  1948,  is  a  true  and  complete  copy  of 
the  official  records  kept  in  the  office  of  the  National  Media¬ 
tion  Board,  which  is  a  public  office  of  the  United  States 
not  pertaining  to  a  court. 

In  witness  whereof,  I  have  hereunto  affixed  the  official 
seal  of  the  National  Mediation  Board  and  subscribed  my 
name  at  Washington,  D.  C.,  this  18th  day  of  May,  1948. 

Robert  F.  Cole 

Secretary,  National  Mediation  Board 

BROTHERHOOD  OF  LOCOMOTIVE  ENGINEERS 
BROTHERHOOD  OF  LOCOMOTIVE  FIREMEN  AND 

ENGINEMEN 

SWITCHMEN’S  UNION  OF  NORTH  AMERICA 

Cleveland,  Ohio 
January  16, 1948. 

Chairmen,  General  Committees  of  Adjustment,  General 
Grievance  Committees  and  General  Adjustment  Com¬ 
mittees  ;  Local  Chairmen ;  Divisions  and  Lodges ; 
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Members,  and  Others  Employed  in  the  Classes  of  Serv¬ 
ice  Represented  by  these  Organizations  on  Railroads 
participating  in  the  National  Wage  and  Rules  Move¬ 
ments. 

Sirs  and  Brothers : 

On  June  20,  1947,  pursuant  to  provisions  of  the  Railway 
Labor  Act  as  amended,  joint  notices  were  served  by  rep¬ 
resentatives  of  the  Brotherhood  of  Locomotive  Engineers, 
Brotherhood  of  Locomotive  Firemen  and  Enginemen  and 
Switchmen’s  LTnion  of  North  America  on  the  managements 
of  practically  all  railroads  in  the  United  States  requesting 
that,  effective  July  20,  1947,  current  agreements  covering 
rates  of  pay,  rules  and  working  conditions  of  employees 
represented  by  the  signatory  organizations  be  changed  to 
the  extent  indicated  by  a  proposition  dated  June  20,  1947, 
and  attached  to  that  notice  and  made  a  part  thereof. 

On  September  30,  1947,  pursuant  to  provisions  of  the 
Railway  Labor  Act  as  amended,  joint  notices  were  served 
by  representatives  of  the  same  three  organizations  on  the 
managements  of  practically  all  railroads  in  the  United 
States  requesting  that,  effective  November  1,  1947,  all 
existing  basic  daily  -wage  rates  be  increased  thirty  (30) 
per  cent  with  a  minimum  money  incease  of  three  dollars 
on  the  basic  day;  the  same  percentage  of  increase  applied 
to  the  basic  day  to  be  applied  to  all  arbitraries,  miscel¬ 
laneous  rates,  special  allowances  and  to  daily  and  monthly 
guarantees. 

Conferences  were  conducted  with  representatives  of  the 
carriers  in  accordance  with  the  provisions  of  the  Railway 
Labor  Act  as  amended  and  failing  to  reach  a  satisfactory 
settlement,  the  services  of  the  National  Mediation  Board 
were  invoked  by  the  Carriers’  Conference  Committees. 
Mediation  proceedings  were  taken  up  on  November  24, 
1947,  and  continued  to  January  16, 1948. 

Inasmuch  as  it  -was  impossible  to  effectuate  a  satisfactory 
settlement  of  the  issues  in  dispute,  a  strike  ballot  was 
spread.  A  canvass  of  the  strike  ballots  cast  by  the  indi- 
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vidual  employees  concerned  has  now  been  concluded  by 
the  involved  organizations,  and  it  is  found  that  97  per 
cent  of  those  employed  in  the  various  classes  of  service 
have  voted  to  leave  the  service  in  a  legally  authorized  strike 
unless  a  satisfactory  settlement  can  otherwise  be  reached 
on  the  wage  and  rules  issues  involved. 

The  said  ballot  authorized  the  calling  of  a  strike  unless 
the  questions  could  be  disposed  of  on  a  satisfactory  basis. 
The  questions  were  not  disposed  of  on  a  satisfactory  basis. 
Therefore,  in  conformity  with  the  authority  conveyed  in 
the  strike  ballot  executed  by  the  employees  concerned,  and 
pursuant  to  the  laws  of  the  respective  organizations  in¬ 
volved,  the  undersigned  Chief  Executives  hereby  approve 
and  authorize  a  progressive  withdrawal  from  the  service 
of  the  respective  railroads  by  the  employees  thereof  repre¬ 
sented  by  the  Brotherhood  of  Locomotive  Engineers,  Broth¬ 
erhood  of  Locomotive  Firemen  and  Enginemen,  and  the 
Switchmen’s  Union  of  North  America,  commencing  at  6:00 
A.  M.  February  1,  1948,  in  accordance  with  the  procedure 
set  forth  in  Appendix  “A”  of  this  circular. 

IT  MUST  BE  DISTINCTLY  UNDERSTOOD  THAT 
THE  INSTRUCTIONS  AND  STRIKE  ORDER  CON¬ 
TAINED  IN  THIS  CIRCULAR  ARE  APPLICABLE 
ONLY  TO  MEMBERS  OF  THE  BROTHERHOOD  OF 
LOCOMOTIVE  ENGINEERS,  THE  BROTHERHOOD 
OF  LOCOMOTIVE  FIREMEN  AND  ENGINEMEN  AND 
THE  SWITCHMEN’S  UNION  OF  NORTH  AMERICA 
EMPLOYED  ON  THE  RAILROADS  LISTED  IN  AP¬ 
PENDIX  “A”.  MEMBERS  OF  THESE  ORGANIZA¬ 
TIONS  EMPLOYED  ON  RAILROADS  NOT  LISTED 
THEREIN  ARE  NOT  SUBJECT  TO  THESE  INSTRUC¬ 
TIONS  AND  THE  STRIKE  ORDER. 

Immediately  upon  receipt  of  this  circular  letter,  each 
General  Chairman  shall  copy  the  draft  of  instructions  to 
be  issued  by  General  Chairmen,  shown  on  page  4  hereof, 
inserting  in  the  space  provided  for  this  purpose  the  name 
of  the  railroad  in  full  and  the  date  and  hour  fixed  for  the 
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commencement  of  the  strike  as  per  Appendix  ‘‘A”  of  this 
circular,  address  this  letter  to  all  Local  Chairmen,  mem¬ 
bers,  and  others  employed  in  classes  of  service  represented 
by  his  respective  organization,  and  mail  same  to  each  Local 
Chairman  under  his  jurisdiction  on  railroad  (or  railroads) 
on  which  the  strike  is  called. 

DUTIES  OF  MEMBERS  AND  OFFICERS  IN 
CONDUCT  OF  STRIKE 

In  connection  with  the  strike  you  will  observe  the  fol¬ 
lowing  instructions : 

DUTIES  OF  MEMBERS 

1.  No  man  in  road  service  involved  in  the  strike  will 
perform  any  service  after  the  hour  set  to  strike,  unless 
he  has  already  begun  a  trip  and  has  actually  left  the  termi¬ 
nal.  If  the  train  has  left  the  terminal  he  will  complete 
the  trip  and  deliver  the  engine  and  train  at  the  end  of  run, 
or  tie-up  point,  if  tied  up  under  the  law,  after  which  he 
will  perform  no  other  service  until  the  close  of  the  strike 
except  as  outlined  in  the  following  paragraph.  Men  in 
other  than  road  services  will  leave  the  service  at  the  ap¬ 
pointed  time. 

Members  of  these  organizations  employed  in  the  Domin¬ 
ion  of  Canada  will  disregard  these  instructions  and  remain 
in  service  unless  otherwise  advised. 

So  far  as  your  legal  right  to  strike  is  concerned,  there 
is  no  difference  between  a  mail  train  and  any  other  train. 
You  have  identically  the  same  right  to  refuse  to  perform 
service  on  a  mail  train  as  you  have  to  refuse  to  perform 
service  on  any  other  train.  Men  in  road  and  yard  service 
are  to  handle  and  transport  troop  trains,  hospital  trains 
and  milk  trains,  with  the  understanding  that  no  other 
service  is  to  be  performed  in  connection  therewith. 

2.  All  men  on  strike  will  keep  away  from  the  company’s 


245  A 


property,  except  such  men  as  are  designated  certain  duties 
to  be  performed  by  authority  of  the  organizations. 

3.  Every  man  should  understand  that  the  laws  of  the 
organizations  involved  must  be  obeyed.  Acts  of  violence  of 
any  nature  will  not  be  tolerated  by  the  organizations. 

4.  The  local  representatives  will  arrange  for  a  hall  for 
meeting  purposes  at  all  terminals,  using  one  of  their  own 
lodge  rooms,  if  available.  Immediately  after  the  strike 
becomes  effective  all  men  will  assemble  at  the  hall  secured 
for  meeting  purposes.  Expense  incurred  in  this  connection 
will  be  borne  jointly  by  the  lodges  and  divisions  affected. 
When  thus  assembled  an  organization  will  be  perfected  by 
the  election  of  a  chairman,  vice-chairman,  and  secretary. 

No  person  will  be  permitted  to  be  present  in  the  meeting 
halls  other  than  those  who  are  on  strike,  except  by  permis¬ 
sion  of  the  assemblage. 

5.  The  secretary  will  arrange  a  roll  call  (alphabetically) 
with  each  organization  on  a  separate  sheet.  Roll  will  be 
called  twice  daily,  morning  and  afternoon.  The  names  of 
the  non-members  will  be  kept  separate  on  the  roll  from  the 
names  of  those  who  are  members  of  the  organizations.  All 
strikers  will  be  required  to  answer  the  roll  call  and  also 
to  be  in  the  halls,  where  halls  are  provided,  during  the  day 
at  all  times  unless  excused  by  committee  action  or  by  the 
chairman  of  the  meeting. 

The  secretary  will  keep  a  record  of  the  proceedings  from 
day  to  day. 

6.  On  the  conduct  of  every  strike  there  are  numerous 
irresponsible  persons  not  members  of  the  organizations, 
who  take  occasion  to  engage  in  acts  of  violence  and  dis¬ 
orderly  conduct.  Such  actions  are  usually  attributed  to 
members  of  the  organizations  and  great  care  should  be 
taken  by  every  member  of  the  organizations  to  avoid  asso¬ 
ciating  with  such  persons,  and  all  acts  of  violence  and 
disorderly  conduct  should  be  discouraged. 

7.  Some  railroad  officials  may  endeavor  to  coerce  or 
mislead  the  men  by  asserting  that  men  at  other  points  have 
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not  withdrawn  from  the  service,  or  that  they  have  returned 
to  work.  Such  information  should  be  discounted,  and  all 
strikers  should  apply  to  their  officers  and  committeemen 
for  information,  and  be  governed  accordingly.  No  mem¬ 
ber  or  non-member  will  return  to  work  unless  instructed  to 
return  to  work  pending  further  negotiations  or  the  strike 
is  officially  declared  off,  by  representatives  of  our  respec¬ 
tive  organizations,  when  all  will  return  to  work  at  the  same 
time  without  prejudice,  and  with  all  former  rights. 

DUTIES  OF  LOCAL  CHAIRMEN 

1.  The  local  chairmen  of  each  organization  on  each  divi¬ 
sion  of  railroad  will  jointly  supervise  the  prosecution  of 
the  strike  on  the  territory  over  which  they  have  jurisdic¬ 
tion. 

2.  Local  chairmen  are  expected  to  keep  in  close  touch 
with  the  situation  and  will  report  daily,  preferably  by  night 
telegram  letter,  to  their  respective  general  chairmen  as  to 
the  condition  of  affairs.  Whenever  it  is  possible  for  the 
local  chairmen  representing  all  of  the  organizations  in¬ 
volved  at  any  terminal  to  report  to  their  respective  chair¬ 
men  jointly  in  one  communication,  it  should  be  done. 

3.  Expense  incurred  for  telegrams  will  be  borne  jointly 
by  the  organizations  involved  when  copy  of  telegrams  are 
furnished. 

4.  When  deemed  advisable  the  local  chairmen  will  agree 
upon  assistant  chairmen  for  their  respective  organizations, 
to  be  located  at  outlying  points,  and  said  assistant  chairmen 
will  report  to  their  respective  local  chairmen. 

5.  Clearly  defined  cases  of  disloyalty,  indifference  or 
inefficiency  on  the  part  of  any  representative  of  the  organi¬ 
zations  should  be  reported  to  the  organizations  and  neces¬ 
sary  action,  either  as  to  discipline  or  safety  measures, 
taken  at  once. 
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DUTIES  OF  GENERAL  CHAIRMEN 

1.  The  general  chairman  of  each  railroad  involved  in 
the  strike  will  supervise,  and  be  responsible  for,  the  conduct 
of  the  strike  upon  the  railroad  over  which  he  has  juris¬ 
diction,  and  will  make  reports  by  night  telegram  letter  to 
the  Grand  officer  or  officers,  located  in  the  city  or  cities, 
under  which  supervision  over  his  line  would  naturally  fall. 

Expense  incurred  by  so  doing  will  be  paid  in  accordance 
with  the  laws  of  the  respective  organizations  on  presenta¬ 
tion  of  proper  billing. 

2.  On  a  road  where  because  of  the  number  of  strikers 
involved,  it  becomes  necessary  for  the  general  chairman 
to  have  assistance,  he  may  designate  such  other  officers 
and  members  of  the  general  committee  as  in  his  judgment 
may  be  necessary  to  successfully  carry  on  the  strike. 

3.  In  the  absence  of  instructions  from  the  Grand  officer 
in  charge,  the  general  chairmen  will  agree  among  them¬ 
selves  as  to  the  points  at  which  they  will  be  located  during 
the  strike,  and  they  will  immediately  advise  the  proper 
Grand  officer  and  each  of  their  local  chairmen  where  they 
will  be  located  and  their  address.  The  general  chairmen 
should  keep  each  other  advised  as  far  as  possible  as  to  their 
location,  address,  and  movements. 

DUTIES  OF  GRAND  LODGE  OFFICERS 

The  Grand  officers  of  the  organizations  involved  will  be 
assigned  as  indicated  in  Appendix  “B”  of  this  circular, 
and  each  Grand  Officer  so  assigned  will  have  general  super¬ 
vision  over  all  members  who  have  withdrawn  from  service 
and  others  associated  with  them  in  that  district. 

Grand  officers  will  keep  the  executives  of  the  organiza¬ 
tions  advised  of  the  exact  situation  in  their  districts. 

In  order  that  the  membership  may  be  authoritatively 
informed,  a  copy  of  this  circular  is  being  sent  to  each  Chief 
Engineer  or  President,  Local  Chairman,  Secretary-Treas- 
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urer  of  each  division  and  lodge,  five  copies  to  the  General 
Chairman  to  advise  the  membership  and  others  working 
under  agreements  held  by  these  organizations,  that  a  strike 
has  been  authorized  on  the  roads  listed  in  Appendix  “A” 
effective  at  the  times  indicated.  This  circular  should  be 
read  or  exhibited  to  members  and  all  others  employed  under 
our  agreements.  COPY  IS  BEING  SENT  EACH  DIVI¬ 
SION  OK  LODGE  SECRETARY  AS  INFORMATION, 
WITH  THE  UNDERSTANDING  THAT  IN  EVENT  OF 
ANY  CHANGE  IN  THESE  INSTRUCTIONS  SUCH 
CHANGE  WILL  BE  COMMUNICATED  THROUGH 
THE  GENERAL  CHAIRMAN. 

In  the  event  of  a  settlement  being  reached,  or  if  for 
proper  and  sufficient  reasons  a  postponement  of  the  date 
set  for  leaving  the  service  becomes  advisable  or  necessary, 
the  executive  officer  of  each  organization  signatory  hereto, 
will  notify  their  general  chairmen  by  whatever  means  is 
deemed  advisable.  General  Chairmen  receiving  such  advice 
should  consult  with  each  other  and  use  precaution  before 
acting  thereon  to  avoid  the  possibility  of  any  false  instruc¬ 
tions  from  unauthorized  sources  being  acted  upon.  Gen¬ 
eral  Chairmen  should  have  a  thorough  understanding  with 
the  members  of  their  several  committees  as  to  the  manner 
in  which  they  will  communicate  with  them  with  reference  to 
this  subject. 

General  and  local  chairmen  receiving  telegrams,  instruc¬ 
tions,  or  orders  from  their  superior  officers,  should  not  act 
thereon  until  they  have  conferred  with  the  other  chairmen, 
and  should  it  develop  that  the  instructions  or  advices  are 
not  in  harmony,  great  care  should  be  exercised  and  no 
action  taken  until  the  difference  has  been  removed. 

All  concerned  will  cooperate  to  the  fullest  extent  in  order 
that  these  instructions  may  be  fully  and  completely  com¬ 
plied  with. 

General  Chairmen  are  requested  to  acknowledge  receipt 
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of  this  communication  by  wire,  or  return  mail,  using  air 
mail  if  necessary. 

Fraternally  yours, 

D.  B.  Robertson 
President, 

B.  of  L.  F.  &  E. 

A.  Johnston 

Grand  Chief  Engineer, 

B.  of  L.  E. 


A.  J.  Glover 
President, 

S.  U.  of  N.  A. 


BROTHERHOOD  OF  LOCOMOTIVE  ENGINEERS 
BROTHERHOOD  OF  LOCOMOTIVE  FIREMEN  AND 

ENGINEMEN 

SWITCHMEN’S  UNION  OF  NORTH  AMERICA 

_ ,  1948. 

(Date) 

To  all  Local  Chairmen,  Members  and  Others  employed  in 
Classes  of  Service  Represented  by  the  B.  of  L.  E., 
B.  of  L.  F.  &  E.,  and  S.  U.  of  N.  A. 

Sirs  and  Brothers : 

This  is  to  advise  that  the  vote  of  the  members  of  the 
above  named  organizations  and  others  of  our  classes  was 
overwhelmingly  in  favor  of  a  strike,  if  a  settlement  of  the 
question  of  wage  and  rules  movements  was  not  reached  on 
a  basis  satisfactory  to  your  representatives. 

Your  representatives  have  made  every  reasonable  and 
available  effort  to  effect  a  satisfactory  settlement  of  the 
wage  and  rules  issues  and,  having  failed  in  reaching  a  set¬ 
tlement,  a  strike  of  the  members  of  the  above  named  or¬ 
ganizations,  and  others  of  our  classes,  has  been  approved 
under  the  laws  of  the  organizations  involved  and,  in  accord¬ 
ance  with  your  expressed  wish  as  indicated  by  your  ballot, 

the  men  will  withdraw  from  service  on _ 

_  Railroad 

(enter  name  of  railroad  in  full) 
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at  . . . 

(enter  date  and  honr  as  per  Appendix  “A”  of  this  circular) 
Men  in  road  and  yard  service  are  to  handle  and  transport 
troop  trains,  hospital  trains  and  milk  trains,  with  the  under¬ 
standing  that  no  other  service  is  to  be  performed  in  connec¬ 
tion  therewith. 

Impart  this  information  so  that  those  interested  will 
■understand  that  they  are  to  promptly  comply  with  instruc¬ 
tions. 

Fraternally  yours, 


General  Chairman 


Railroad 

•  •  •  • 

[The  list  of  railroads  omitted  is  the  same  as  that  appear¬ 
ing  in  Plaintiffs  Exhibit  #11,  on  page  284.] 

Plaintiff’s  Exhibit  #2 
Filed  July  7, 1948  Harry  M.  Hull,  Clerk 

NATIONAL  MEDIATION  BOARD 
Washington  (25) 

Certification 

To  Whom  It  Mav  Concern : 

w 

I,  Robert  F.  Cole,  Secretary  of  the  National  Mediation 
Board,  do  hereby  certify  that  the  attached  copy  of  Appen¬ 
dix  “A”  to  Affidavit  made  by  Robert  F.  Cole,  Secretary 
of  the  National  Mediation  Board  on  Mav  10,  1948  and 
filed  with  the  Department  of  Justice,  is  a  true  and  com¬ 
plete  copy  of  the  official  records  kept  in  the  office  of  the 
National  Mediation  Board,  which  is  a  public  office  of  the 
United  States  not  pertaining  to  a  court. 

In  witness  whereof,  I  have  hereunto  affixed  the  official 
seal  of  the  National  Mediation  Board  and  subscribed  my 
name  at  Washington,  D.  C.,  this  18th  day  of  May,  1948. 

Robert  F.  Cole 

Secretary,  National  Mediation  Board 
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Appendix  “A” 

NATIONAL  MEDIATION  BOARD 
Washington  25,  D.  C. 

Dear  Mr.  President: 

In  the  judgment  of  the  National  Mediation  Board  a  situa- 
tion  exists  such  as  is  described  in  the  Railway  Labor  Act, 
amended.  Section  10,  in  respect  of  a  dispute  between  the 
Akron,  Canton  &  Youngstown  Railroad  Company  and  other 
carriers,  and  certain  of  their  employees  represented  by 
the  Brotherhood  of  Locomotive  Engineers,  the  Brother¬ 
hood  of  Locomotive  Firemen  and  Enginemen  and  the 
Switchmen’s  Union  of  North  America. 

The  situation  appears  to  our  Board  as  being  extremely 
critical  in  that  the  dispute  in  question  threatens  to  inter¬ 
rupt  interstate  commerce  to  a  degree  such  as  to  deprive 
the  country  of  essential  transportation  service. 

The  strike  date  has  been  set  for  6:00  A.  M.,  Sunday, 
February  1, 1948. 

We  are  sending  you  herewith  as  a  matter  of  helpfulness 
a  draft  of  an  executive  order  referring  to  the  above  de¬ 
scribed  situation. 

Respectfully, 

Frank  P.  Douglass,  Chairman 
National  Mediation  Board 

The  President 

The  White  House 

Plaintiff’s  Exhibit  #  3 
Filed  July  7, 1948 
Executive  Order  9929 

Creating  an  Emergency  Board  to  Investigate  a  Dispute 
Between  the  Akron,  Canton  &  Youngstown  Railroad 
Company  and  Other  Carriers,  and  Certain  of  Their 
Employees 

Whereas  a  dispute  exists  between  the  Akron,  Canton  & 
Youngstown  Railroad  Company  and  other  carriers  desig- 
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nated  in  the  list  attached  hereto  and  made  a  part  hereof, 
and  certain  of  their  employees  represented  by  the  Brother¬ 
hood  of  Locomotive  Firemen  and  Enginemen,  and  the 
Switchmen’s  Union  of  North  America,  labor  organizations; 
and 

Whereas  this  dispute  has  not  heretofore  been  adjusted 
under  the  provisions  of  the  Railway  Labor  Act,  as  amend¬ 
ed;  and 

Whereas  this  dispute,  in  the  judgment  of  the  National 
Mediation  Board,  threatens  substantially  to  interrupt  inter¬ 
state  commerce  to  a  degree  such  as  to  deprive  the  country 
of  essential  transportation  service : 

Now,  therefore,  by  virtue  of  the  authority  vested  in  me 
by  section  10  of  the  Railway  Labor  Act,  as  amended  (45 
U.  S.  C.  160),  I  hereby  create  a  board  of  three  members, 
to  be  appointed  by  me,  to  investigate  the  said  dispute. 
No  member  of  the  said  board  shall  be  pecuniarily  or  other¬ 
wise  interested  in  any  organization  of  railway  employees 
or  any  carrier. 

The  board  shall  report  its  findings  to  the  President  with 
respect  to  the  said  dispute  within  thirty  days  from  the  date 
of  this  order. 

As  provided  by  section  10  of  the  Railway  Labor  Act,  as 
amended,  from  this  date  and  for  thirty  days  after  the 
board  has  made  its  report  to  the  President,  no  change, 
except  by  agreement,  shall  be  made  by  any  of  the  carriers 
involved  or  their  employees  in  the  conditions  out  of  which 
the  said  dispute  arose. 

Harry  Truman. 

The  White  House, 

January  27, 1948. 


List 

Eastern  Region 

Akron,  Canton  &  Youngstown  Railroad  Co. 

Ann  Arbor  Railroad  Co. 

Wi 
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Baltimore  &  Ohio  Railroad  Co. 

B.  &  0.  Chicago  Terminal  Railroad  Co. 

Bessemer  &  Lake  Erie  Railroad  Co. 

Boston  &  Maine  Railroad. 

Brooklyn  Eastern  District  Terminal. 

Bnsh  Terminal  Railroad  Co. 

36  Canadian  National  Railways: 

Canadian  National  Railways — Lines  in  North¬ 
east. 

Champlain  &  St.  Lawrence  Railroad. 

United  States  &  Canada  Railroad. 

St.  Clair  Tnnnel  Co. 

Central  Vermont  Railway,  Inc. 

Chesapeake  &  Ohio  Railway  Co. 

Pere  Marquette  District. 

Fort  Street  Union  Depot  Co. 

Chicago,  Indianapolis  &  Louisville  Railway  Co. 

Cincinnati  Union  Terminal  Co. 

Delaware  &  Hudson  Railroad  Corp. 

Delaware,  Lackawanna  &  Western  Railroad  Co. 

Detroit  &  Toledo  Shore  Line  Railroad  Co. 

Detroit  Terminal  Railroad  Co. 

Detroit,  Toledo  &  Ironton  Railroad  Co. 

Erie  Railroad  Co. 

Grand  Trunk  Western  Railroad  Co. 

Huntingdon  &  Broad  Top  Mountain  Railroad  &  Coal  Co. 
Indianapolis  Union  Railway  Co. 

Lake  Terminal  Railroad  Co. 

Lehigh  &  New  England  Railroad  Co. 

Lehigh  Valley  Railroad  Co. 

Maine  Central  Railroad  Co. 

Portland  Terminal  Co. 

McKeesport  Connecting  Railroad. 

Monongahela  Railway  Co. 

Montour  Railroad  Co. 

New  York  Central  Railroad  (Full  Line  Agreements) : 

New  York  Central  Railroad — Buffalo  and  East, 
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New  York  Central  Railroad — West  of  Buffalo. 
Michigan  Central  Railroad. 

C.  C.  C.  &  St.  L.  Railway. 

Peoria  &  Eastern  Railway. 

L.  &  J.  B.  &  Railroad  Co. 

Boston  &  Albany  Railroad. 

Indiana  Harbor  Belt  Railroad. 

Chicago  River  &  Indiana  (C.  J.  Railway). 
Pittsburgh  &  Lake  Erie  Railroad  (L.  E.  &  E.) 
Cleveland  Union  Terminals. 

New  York,  Chicago  &  St.  Louis  Railroad  Co. 

New  York,  New  Haven  &  Hartford  Railroad  Co. 
Northampton  &  Bath  Railroad  Co. 

Pennsylvania  Railroad  Co. 

Baltimore  &  Eastern  Railroad  Co. 

Long  Island  Rail  Road  Co. 
Pennsylvania-Reading  Seashore  Lines. 

Pittsburgh  &  West  Virginia  Railway  Co. 
Pittsburgh,  Chartiers  &  Youghiogheny  Railway. 
Reading  Co. 

River  Terminal  Railway  Co. 

Staten  Island  Rapid  Transit  Railway. 

37  Union  Freight  Railroad  Co.  (Boston). 

Washington  Terminal  Co. 

Wheeling  &  Lake  Erie  Railway  Co. 

Lorain  &  West  Virginia  Railway  Co. 

Southeastern  Region 

Atlantic  Coast  Line. 

Atlanta  &  West  Point  Railroad. 

Western  Railway  of  Alabama. 

Atlanta  Joint  Terminals. 

Central  of  Georgia  Railway. 

Charleston  &  Western  Carolina  Railway. 
Chesapeake  &  Ohio-Chesapeake  District. 

Clinchfield  Railroad. 

Florida  East  Coast  Railway. 

Georgia  Railroad. 
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Gulf,  Mobile  &  Ohio  Railroad. 

Jacksonville  Terminal  Co. 

Kentucky  &  Indiana  Terminal  Railroad. 

Louisville  &  Nashville  Railroad. 

Nashville,  Chattanooga  &  St.  Louis  Railway. 

Norfolk  &  Portsmouth  Belt  Line  Railroad. 

Norfolk  &  Western  Railway. 

Richmond,  Fredericksburg  &  Potomac  Railroad. 
Seaboard  Air  Line  Railway. 

Southern : 

Alabama  Great  Southern. 

Cincinnati,  Burnside  &  Cumberland  River  Railway. 
Cincinnati,  New  Orleans  &  Texas  Pacific  Railway. 
Georgia  Southern  &  Florida  Railway. 

Harriman  &  Northeastern  Railroad. 

New  Orleans  &  Northeastern. 

New  Orleans  Terminal. 

St.  Johns  River  Terminal. 

Virginian  Railway. 


Western  Region 

Atchison,  Topeka  &  Santa  Fe  Railway. 

Gulf,  Colorado  &  Santa  Fe  Railway. 

Panhandle  &  Santa  Fe  Railway. 

Belt  Railway  Co.  of  Chicago. 

Burlington-Rock  Island  Railroad. 

Camas  Prairie  Railroad. 

Chicago  &  Eastern  Illinois  Railroad. 

Chicago  &  Illinois  Midland  Railway. 

Chicago  &  North  Western  Railway. 

Chicago  &  Western  Indiana  Railroad. 

Chicago,  Burlington  &  Quincy  Railroad. 

Chicago,  Great  Western  Railway  (incl.  South  St.  Paul 
Terminal). 

Chicago,  Milwaukee,  St.  Paul  &  Pacific  Railroad. 

Chicago,  Terre  Haute  &  Southeastern  Railway. 
38  Chicago,  Rock  Island  &  Pacific  Railway. 

Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway. 
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Colorado  &  Southern  Railway. 

Colorado  &  Wyoming  Railway. 

Davenport,  Rock  Island  &  Northwestern  Railway. 

Denver  &  Rio  Grande  Western  Railroad. 

Denver  &  Rio  Grande  Western  Railroad  (Former  D. 
&  S.  L.). 

Des  Moines  Union  Railway. 

Duluth,  Missabe  &  Iron  Range  Railway  (Iron  Range  Divi¬ 
sion). 

Duluth,  Missabe  &  Iron  Range  Railway  (Missabe  Division). 
Duluth,  Winnipeg  &  Pacific  Railway. 

East  St.  Louis  Junction  Railroad. 

Elgin,  Joliet  &  Eastern  Railway. 

Fort  Worth  &  Denver  City  Railway. 

Wichita  Valley  Railway. 

Galveston,  Houston  &  Henderson  Railroad. 

Great  Northern  Railway. 

Green  Bay  &  Western  Railroad. 

Kewaunee,  Green  Bay  &  Western  Railroad. 

Gulf  Coast  Lines — comprising: 

Asherton  &  Gulf  Railway. 

Asphalt  Belt  Railway. 

Beaumont,  Sour  Lake  &  Western  Railway. 

Houston  &  Brazos  Valley  Railway. 

•  Houston  North  Shore  Railway. 

Iberia,  St.  Mary  &  Eastern  Railroad. 

International — Great  Northern  Railroad. 

New  Iberia  &  Northern  Railroad. 

New  Orleans,  Texas  &  Mexico  Railway. 

Orange  &  Northwestern  Railroad. 

Rio  Grande  City  Railway. 

St.  Louis,  Brownsville  &  Mexico  Railway. 

San  Antonio  Southern  Railway. 

San  Antonio,  Uvalde  &  Gulf  Railroad. 

San  Benito  &  Rio  Grande  Valley  Railway. 

Sugar  Land  Railway. 

Houston  Belt  &  Terminal  Railway. 
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Illinois  Central  Railroad. 

Chicago  &  Illinois  Western  Railroad. 

Kansas  City  Southern  Railway. 

Kansas  City  Terminal  Railway. 

Los  Angeles  Junction  Railway. 

Louisiana  &  Arkansas  Railway. 

Manufacturers  Railway. 

Midland  Valley  Railroad. 

Kansas,  Oklalioma  &  Gulf  Railway. 

Oklahoma  City-ADA-Atoka  Railway. 
Minneapolis  &  St.  Louis  Railway. 

Railway  Transfer  Co.  of  City  of  Minneapolis. 
Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Railroad. 
Duluth,  South  Shore  &  Atlantic  Railway. 
Mineral  Range  Railroad. 

39  Minnesota  Transfer  Railway. 

Missouri-Kansas-Texas  Railroad. 
Missouri-Kansas-Texas  Railroad  Co.  of  Texas. 
Missouri  Pacific  Railroad. 

Northern  Pacific  Railway. 

Northern  Pacific  Terminal  Co.  of  Oregon. 
Northwestern  Pacific  Railroad. 

Ogden  Union  Railway  &  Depot  Co. 

Oregon,  California  &  Eastern  Railway. 

Peoria  &  Pekin  Union  Railway 
Port  Terminal  Railroad  Association 
St.  Joseph  Terminal  Railroad. 

St.  Louis-San  Francisco  Railway. 

St.  Louis,  San  Francisco  &  Texas  Railway. 

St.  Louis  Southwestern  Railway. 

St.  Louis  Southwestern  Railway  Co.  of  Texas 
St.  Paul  Union  Depot  Co. 

San  Diego  &  Arizona  Eastern  Railway. 

Sioux  City  Terminal  Railway. 

Southern  Pacific  Co.  (Pacific  Lines)  excluding  former. 
El  Paso  &  Southwestern  System. 
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Southern  Pacific  Co.  (Former  El  Paso  &  Southwestern 
System). 

Southern  Pacific  Co.  (Former  Arizona  Eastern  Rail¬ 
road — Phoenix  District). 

Spokane,  Portland  &  Seattle  Railway. 

Oregon  Electric  Railway. 

Oregon  Trunk  Railway. 

Terminal  Railroad  Association  of  St.  Louis. 

Texas  &  New  Orleans  Railroad. 

Texas  &  Pacific  Railroad. 

Abilene  &  Southern  Railway. 

Fort  Worth  Belt  Railway. 

Texas-New  Mexico  Railway. 

Texas  Short  Line  Railway. 

Weatherford,  Mineral  Wells  &  Northwestern  Railway. 
Texas  Mexican  Railway. 

Texas  Pacific-Missouri  Pacific  Terminal  Railroad  of  New 
Orleans. 

Union  Pacific  Railroad. 

Union  Railway  Co.  (Memphis). 

Union  Terminal  Co.  (Dallas). 

Wabash  Railroad — Lines  West  of  Detroit  and  Toledo. 
Wabash  Railroad — Lines  East  of  Detroit  (Buffalo  Divi¬ 
sion). 

Western  Pacific  Railroad. 

40  In  Behalf  of  the  Employees — Continued 

For  the  Brotherhood  of  Locomotive  Engineers — 
Continued 

Angus  Telley,  general  chairman,  New  York  Central 
System,  Illinois  Division. 

George  Hooper,  chief  clerk. 

For  the  Brotherhood  of  Locomotive  Firemen  and  En- 
ginemen : 

C.  H.  Keenen,  vice  president. 

H.  J.  Arries,  statistician. 

G.  W.  Coleman,  general  chairman,  Chesapeake  & 
Ohio  Railway. 
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Paul  Phillips,  general  chairman,  Tennessee  Central 
Railroad. 

C.  W.  Matthews,  general  chairman,  Norfolk  &  Ports¬ 
mouth  Belt  Line  Railroad. 

Timothy  Brown,  general  chairman,  Buffalo  Creek 
Railroad. 

E.  J.  Laird,  general  chairman,  Baltimore  &  Ohio 
Railroad. 

T.  P.  Gorman,  general  chairman,  Northern  Pacific 
C.  E.  Whitman,  general  chairman,  Western  Pacific 
Brook  Jones,  general  chairman,  Soo  Line. 

J.  J.  Driver,  general  chairman,  Baltimore  &  Ohio 
Railroad,  Buffalo  Division. 

For  the  Switchmen’s  Union  of  North  America: 

C.  E.  McDaniels,  vice  president. 

Edward  Hampton,  general  chairman,  Rock  Island. 
Steve  Kukall,  general  chairman,  Great  Northern. 
Consulting  Economist  for  the  Organizations:  Henry  P. 
Melnikow. 

Counsel  for  the  Organizations:  Clifford  D.  O’Brien. 

Wage  Case 

In  Behalf  of  the  Carriers: 

Counsel : 

Guy  W.  Knight. 

H.  Merle  Mulloy. 

Bernard  Sobol. 

Paul  J.  McGough. 

Richard  N.  Clattenburg. 

Eastern  Carriers’  Conference  Committee: 

H.  A.  Enochs  (chairman),  chairman,  executive  com¬ 
mittee,  Bureau  of  Information  of  the  Eastern  Rail¬ 
ways,  New  York,  N.  Y. 

G.  H.  Caley,  vice  president  and  general  manager, 
Delaware  &  Hudson  Railroad  Corp.,  Albany,  N.  Y. 

F.  J.  Goebel,  vice  president,  personnel,  Baltimore  & 
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Ohio  Railroad,  Baltimore,  Md. 

L.  W.  Horning,  vice  president,  personnel  and  public 
relations,  New  York  Central  System,  New  York,  N.  Y. 

PlaintilTs  Exhibit  #5 

Filed  Jul  7  1948  Harry  M.  Hull,  Clerk 
NATIONAL  MEDIATION  BOARD 
Washington  (25) 

Certification 

To  Whom  It  May  Concern : 

I,  Robert  F.  Cole,  Secretary  of  the  National  Mediation 
Board,  do  hereby  certify  that  the  attached  copy  of  Appen¬ 
dix  “D”  to  Affidavit  made  by  Robert  F.  Cole,  Secretary 
of  the  National  Mediation  Board  on  May  10,  1948  and 
filed  with  the  Department  of  Justice,  is  a  true  and  com¬ 
plete  copy  of  the  official  records  kept  in  the  office  of  the 
National  Mediation  Board,  which  is  a  public  office  of  the 
United  States  not  pertaining  to  a  court. 

In  witness  whereof,  I  have  hereunto  affixed  the  official 
seal  of  the  National  Mediation  Board  and  subscribed  my 
name  at  Washington,  D.  C.,  this  18th  day  of  May,  1948. 

Robert  F.  Cole 

Secretary,  National  Mediation  Board 

Appendix  “D” 

CHICAGO  ILL  MAR  29  429P 
FRANK  P  DOUGLASS,  CHAIRMAN  NATIONAL 
MEDIATION  BOARD 
FEDERAL  WORKS  BLDG  18  AND  F  STS 
WE  HAVE  JUST  WIRED  THE  PRESIDENT  THAT 
THE  CARRIERS  REPRESENTED  BY  THE  EAST¬ 
ERN,  WESTERN  AND  SOUTHEASTERN  CARRIERS’ 
CONFERENCE  COMMITTEES  ARE  WILLING  TO 
MAKE  EFFECTIVE  THE  RECOMMENDATIONS 
MADE  BY  THIS  EMERGENCY  BOARD  IN  ITS  RE- 


PORT  OF  MARCH  27,  1948.  WE  HAVE  ALSO  SENT 
THE  FOLLOWING  TELEGRAM  TO  REPRESENTA¬ 
TIVES  OF  THE  BROTHERHOOD  LOCOMOTIVE  EN¬ 
GINEERS,,  BROTHERHOOD  OF  LOCOMOTIVE  FIRE¬ 
MEN  AND  ENGINEMEN  AND  SWITCHMEN’S  UNION 
OF  NORTH  AMERICA  QUOTE  THE  CARRIERS’  CON¬ 
FERENCE  COMMITTEES  ARE  READY  TO  MEET 
YOUR  COMMITTEES  HERE  AT  YOUR  CONVENI¬ 
ENCE  FOR  THE  PURPOSE  OF  MAKING  EFFECTIVE 
THE  RECOMMENDATIONS  ON  WAGES  AND  RULES 
MADE  BY  THE  PRESIDENT’S  EMERGENCY  BOARD 
IN  ITS  REPORT  OF  MARCH  27TH.  WILL  YOU 
PLEASE  ADVISE  END  QUOTE 

H.  A.  ENOCHS  CHAIRMAN  EASTERN  CARRIERS 
CONFERENCE  COMMITTEE  D  P  LOOMIS 
CHAIRMAN  WESTERN  CARRIERS  CONFER¬ 
ENCE  COMMITTEE  C  D  MACKAY  CHAIRMAN 
SOUTHEASTERN  CARRIERS  CONFERENCE 
COMMITTEE 

851A  MAR  30 

Plaintiff’s  Exhibit  #6 

Filed  Jul  7  1948  Harry  M.  Hull,  Clerk 
NATIONAL  MEDIATION  BOARD 
Washington  (25) 

Certification 

To  Whom  It  May  Concern : 

I,  Robert  F.  Cole,  Secretary  of  the  National  Mediation 
Board,  do  hereby  certify  that  the  attached  copy  of  tele¬ 
gram  dated  April  28,  1948,  addressed  to  the  parties  in  dis¬ 
pute,  is  a  true  and  complete  copy  of  the  official  records 
kept  in  the  office  of  the  National  Mediation  Board,  which 
is  a  public  office  of  the  United  States  not  pertaining  to  a 
court 

It  witness  whereof,  I  have  hereunto  affixed  the  official 
seal  of  the  National  Mediation  Board  and  subscribed  my 
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name  at  Washington,  D.  C.,  this  18th  day  of  May,  1948. 

Robert  F.  Cole 

Secretary,  National  Mediation  Board 
Standard  Form  No.  14 
Approved  by  the  President 
March  10, 1926 

From  NATIONAL  MEDIATION  BOARD 
Bureau 

Chg.  Appropriation  SPECIAL  ACCOUNT 
TELEGRAM 

Official  Business — Government  Rates 
APRIL  29, 1948— WEDNESDAY— 10  A.M. 
(9)  STRAIGHT  TELEGRAMS 
H.  A.  ENOCHS,  CHAIRMAN, 

EASTERN  CARRIERS’  CONFERENCE  COMMITTEE, 
ROOM  482,  UNION  STATION  BUILDING 
CHICAGO,  ILLINOIS 
D.  P.  LOOMIS,  CHAIRMAN, 

WESTERN  CARRIERS  CONFERENCE  COMMITTEE, 
ROOM  482,  UNION  STATION  BUILDING, 

CHICAGO,  ILLINOIS 

C.  D.  MACKAY,  CHAIRMAN, 

SOUTHEASTERN  CARRIERS’  CONFERENCE 

COMMITTEE, 

ROOM  482,  UNION  STATION  BUILDING, 

CHICAGO,  ILLINOIS 

A.  JOHNSTON,  GRAND  CHIEF  ENGINEER 
BROTHERHOOD  OF  LOCOMOTIVE  ENGINEERS, 

1118  B.  L.  E.  BLDG. 

CLEVELAND,  OHIO 

D.  B.  ROBERTSON,  PRESIDENT, 

BROTHERHOOD  OF  LOCOMOTIVE  FIREMEN  & 

ENGINEMEN, 

318  KEITH  BUILDING 

CLEVELAND,  OHIO 

A.  J.  GLOVER,  INT’L  PRESIDENT 


ir 
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SWITCHMEN’S  UNION  OF  NORTH  AMERICA, 

3  LINWOOD  AVENUE 
BUFFALO,  NEW  YORK 
COPY  TO : 

J.  P.  SHIELDS,  FIRST  A.  G.  C.  E., 

BROTHERHOOD  OF  LOCOMOTIVE  ENGINEERS, 
c/o  CONGRESS  HOTEL, 

CHICAGO,  ILLINOIS 
C.  H.  KEENAN,  VICE  PRESIDENT 
BROTHERHOOD  OF  LOCOMOTIVE  FIREMEN 
AND  ENGINEMEN, 
c/o  CONGRESS  HOTEL, 

CHICAGO,  ILLINOIS 

c.  e.  McDaniels,  vice  president, 

SWITCHMEN’S  UNION  OF  NORTH  AMERICA, 
CONGRESS  HOTEL 
CHICAGO,  ILLINOIS 

THE  MEDIATION  BOARD  HAS  BEEN  INFORMED 
THAT  DIRECT  NEGOTIATIONS  IN  THE  MATTER 
OF  APPLYING  RECOMMENDATIONS  OF  THE  PRES¬ 
IDENT ’S  EMERGENCY  BOARD  HAVE  BEEN  TER¬ 
MINATED  WITHOUT  PARTIES  REACHING  AGREE¬ 
MENT.  DUE  TO  THE  IMPORTANCE  OF  THE  SITU¬ 
ATION  TO  THE  NATION  AS  A  WHOLE,  THE  BOARD 
DESIRES  TO  DISCUSS  THE  SITUATION  FURTHER 
WITH  THE  PARTIES  AND  WILL  BE  AT  THE  CON¬ 
GRESS  HOTEL,  CHICAGO,  ILLINOIS  AT  TEN  A.  M., 
THURSDAY,  APRIL  29TH,  1948  FOR  THAT  PUR¬ 
POSE.  PLEASE  ACKNOWLEDGE  RECEIPT.  JOINT 
ENOCHS,  LOOMIS,  MACKAY,  JOHNSTON,  ROBERT¬ 
SON,  GLOVER  AND  COPY  TO :  SHIELDS,  KEENAN 

and  McDaniels. 

ROBERT  F.  COLE,  SECRETARY, 
NATIONAL  MEDIATION  BOARD 
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Plaintiff’s  Exhibit  #7 
Filed  Jul  7  1948  Harry  M.  Hull,  Clerk 

Certification 

NATIONAL  MEDIATION  BOARD 
Washington  (25) 

To  Whom  It  May  Concern : 

I,  Robert  F.  Cole,  Secretary  of  the  National  Mediation 
Board,  do  hereby  certify  that  the  attached  copy  of  Excerpt 
from  the  Report  of  Board  Member  Francis  A.  O’Neill,  Jr. 
to  the  National  Mediation  Board  relating  to  mediation  pro¬ 
ceedings  held  in  Chicago,  Illinois,  is  a  true  excerpt  taken 
from  the  official  records  of  the  National  Mediation  Board, 
which  is  a  public  office  of  the  United  States  not  pertaining 
to  a  court. 

In  witness  whereof,  I  have  hereunto  affixed  the  official 
seal  of  the  National  Mediation  Board  and  subscribed  my 
name  at  Washington,  D.  C.,  this  18th  day  of  May,  1948. 

Robert  F.  Cole 

Secretary,  National  Mediation  Board 
NATIONAL  MEDIATION  BOARD 
Washington  (25) 

May  18,  1948 

EXCERPT  FROM  REPORT  OF  BOARD  MEMBER 
O’NEILL  TO  THE  NATIONAL  MEDIATION  BOARD 
RELATING  TO  MEDIATION  PROCEEDINGS 
HELD  IN  CHICAGO,  ILLINOIS 
“On  April  6th  the  Organizations  notified  the  Carriers 
that  they  had  declined  to  accept  the  Emergency  Board 
Report  but  requested  a  joint  conference  to  discuss  the 
matters  considered  therein. 

On  April  14th  joint  sessions  were  held  in  Chicago  which 
continued  through  April  26th. 

/s/  F.  A.  O’Neill,  Jr. 
Member” 

i 
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Plaintiff’s  Exhibit  #8 

Filed  Jul  7  1948  Harry  M.  Hull,  Clerk 
NATIONAL  MEDIATION  BOARD 
Washington  (25) 

Certification 

To  Whom  It  May  Concern : 

I,  Robert  F.  Cole,  Secretary  of  the  National  Mediation 
Board,  do  hereby  certify  that  the  attached  copy  of  Excerpt 
from  the  Report  of  Board  Member  Francis  A.  O’Neill,  Jr. 
to  the  National  Mediation  Board  relating  to  mediation  pro¬ 
ceedings  held  in  Chicago,  Illinois,  is  a  true  excerpt  taken 
from  the  official  records  of  the  National  Mediation  Board, 
which  is  a  public  office  of  the  United  States  not  pertaining 
to  a  court. 

In  witness  whereof,  I  have  hereunto  affixed  the  official 
seal  of  the  National  Mediation  Board  and  subscribed  my 
name  at  Washington,  D.  C.,  this  18th  day  of  May,  1948. 

Robert  F.  Cole 

Secretary,  National  Mediation  Board 
NATIONAL  MEDIATION  BOARD 
Washington  (25) 

May  18,  1948 

EXCERPT  FROM  REPORT  OF  BOARD  MEMBER 
O’NEILL  TO  THE  NATIONAL  MEDIATION  BOARD 
RELATING  TO  MEDIATION  PROCEEDINGS 
HELD  IN  CHICAGO,  ILLINOIS 

“From  April  29th  through  May  4th,  Judge  Douglass  and 
the  undersigned  met  the  parties  alternately  but  were  un¬ 
successful  in  prevailing  upon  them  to  recede  from  their  re¬ 
spective  positions. 

/s/  F.  A.  O’Neill,  Jr. 

Member” 
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Plaintiff’s  Exhibit  9 
Filed  July  7, 1948 

Executive  Order  9957 

Possession,  Control,  and  Operation  of  Certain  Railroads 
WHEREAS  I  find  that  as  a  result  of  labor  disturbances 
there  are  interruptions,  and  threatened  interruptions,  of 
the  operations  of  the  transportation  systems  owned  or 
operated  by  the  carriers  by  railroad  named  in  the  list 
attached  hereto  and  made  a  part  hereof ;  that  it  has  become 
necessary  to  take  possession  and  assume  control  of  the  said 
transportation  systems  for  purposes  that  are  needful  or 
desirable  in  connection  with  the  present  emergency;  and 
that  the  exercise,  as  hereinafter  specified,  of  the  powers 
vested  in  me  is  necessary  to  insure  in  the  national  interest 
the  operation  of  the  said  transportation  systems : 

NOW,  THEREFORE,  by  virtue  of  the  power  and  au¬ 
thority  vested  in  me  by  the  Constitution  and  the  laws  of 
the  United  States,  including  the  act  of  August  29,  1916,  39 
Stat.  619,  645,  as  President  of  the  United  States  and  as 
Commander  in  Chief  of  the  Armed  Forces  of  the  United 
States,  it  is  hereby  ordered  as  follows : 

1.  1  Possession,  control,  and  operation  of  the  transporta¬ 
tion  systems  owned  or  operated  by  the  carriers  by  railroad 
named  in  the  list  attached  hereto  and  hereby  made  a  part 
hereof  are  hereby  taken  and  assumed,  through  the  Secre¬ 
tary  of  the  Army  (hereinafter  referred  to  as  the  Secretary), 
as  of  12  o’clock  noon,  Eastern  Standard  Time,  May  10, 
1948;  but  such  possession  and  control  shall  be  limited  to 
real  and  personal  property  and  other  assets  used  or  useful 
in  connection  with  the  operation  of  the  transportation 
systems  of  the  said  carriers.  If  and  when  the  Secretary 
finds  it  necessary  or  appropriate  for  carrying  out  the 
purposes  of  this  order,  he  may,  by  appropriate  order,  take 
possession  and  assume  control  of  all  or  any  part  of  any 
transportation  system  of  any  other  carrier  by  railroad 
located  in  the  continental  United  States. 
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2.  The  Secretary  is  directed  to  operate  or  to  arrange  for 
the  operation  of,  the  transportation  systems  taken  under  or 
pursuant  to  this  order  in  such  manner  as  he  deems  neces¬ 
sary  to  assure  to  the  fullest  possible  extent  continuous  and 
uninterrupted  transportation  service. 

3.  In  carrying  out  the  provisions  of  this  order  the 
Secretary  may  act  through  or  with  the  aid  of  such  public 
or  private  instrumentalities  or  persons  as  he  may  desig¬ 
nate,  and  may  delegate  such  of  his  authority  as  he  may 
deem  necessary  or  desirable.  The  Secretary  may  issue 
such  general  and  special  orders,  rules,  and  regulations  as 
may  be  necessary  or  appropriate  for  carrying  out  the 
provisions,  and  to  accomplish  the  purposes,  of  this  order. 
All  Federal  agencies  shall  comply  with  the  orders  of  the 
Secretary  issued  pursuant  to  this  order  and  shall  cooperate 
to  the  fullest  extent  of  their  authority  with  the  Secretary  in 
carrying  out  the  provisions  of  this  order. 

4.  The  Secretary  shall  permit  the  management  of  car¬ 
riers  whose  transportation  systems  have  been  taken  under, 
or  which  may  be  taken  pursuant  to,  the  provisions  of  this 
order  to  continue  their  respective  managerial  functions  to 
the  maximum  degree  possible  consistent  with  the  purposes 
of  this  order.  Except  so  far  as  the  Secretary  shall  from 
time  to  time  otherwise  provide  by  appropriate  order  or 

regulation,  the  boards  of  directors,  trustees,  re- 
8  ceivers,  officers,  and  employees  of  such  carriers  shall 
continue  the  operation  of  the  said  transportation 
systems  including  the  collection  and  disbursement  of  funds 
thereof,  in  the  usual  and  ordinary  course  of  the  business  of 
the  carriers,  in  the  names  of  their  respective  companies, 
and  by  means  of  any  agencies,  associations,  or  other  instru¬ 
mentalities  now  utilized  by  the  carriers. 

5.  Except  so  far  as  the  Secretary  shall  from  time  to 
time  otherwise  determine  and  provide  by  appropriate  or¬ 
ders  or  regulations,  existing  contracts  and  agreements  to 
which  carriers  whose  transportation  systems  have  been 
taken  under,  or  which  may  be  taken  pursuant  to,  the  pro¬ 
visions  of  this  order  are  parties,  shall  remain  in  full  force 
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and  effect.  Nothing  in  this  order  shall  have  the  effect  of 
suspending  or  releasing  any  obligation  owed  to  any  carrier 
affected  hereby,  and  all  payments  shall  be  made  by  the 
persons  obligated  to  the  carrier  to  which  they  are  or  may 
become  due.  Except  as  the  Secretary  may  otherwise  direct, 
there  may  be  made,  in  due  course,  payments  of  dividends 
on  stock,  and  of  principal,  interest,  sinking  funds,  and  all 
other  distributions  upon  bonds,  debentures,  and  other  obli¬ 
gations  ;  and  expenditures  may  be  made  for  other  ordinary 
corporate  purposes. 

6.  Until  further  order  of  the  President  or  the  Secretary, 
the  said  transportation  systems  shall  be  managed  and 
operated  under  the  terms  and  conditions  of  employment  in 
effect  at  the  time  possession  is  taken  under  this  order, 
without  prejudice  to  existing  equities  or  to  the  effectiveness 
of  such  retroactive  provisions  as  may  be  included  in  the 
final  settlement  of  the  disputes  between  the  carriers  and 
the  workers.  The  Secretary  shall  recognize  the  right  of 
the  workers  to  continue  their  membership  in  labor  organi¬ 
zations,  to  bargain  collectively  through  representatives  of 
their  own  choosing  with  the  representatives  of  the  owners 
of  the  carriers,  subject  to  the  provisions  of  applicable  law, 
as  to  disputes  between  the  carriers  and  the  workers ;  and  to 
engage  in  concerted  activities  for  the  purpose  of  such 
collective  bargaining  or  for  other  mutual  aid  or  protection, 
provided  that  in  his  opinion  such  concerted  activities  do 
not  interfere  wdth  the  operation  of  the  transportation 
systems  taken  hereunder,  or  which  may  be  taken  pursuant 
hereto. 

7.  Except  as  this  order  otherwise  provides  and  except 
as  the  Secretary  may  otherwise  direct,  the  operation  of 
the  transportation  systems  taken  hereunder,  or  which  may 
be  taken  pursuant  hereto,  shall  be  in  conformity  with  the 
Interstate  Commerce  Act,  as  amended,  the  Railway  Labor 
Act,  as  amended,  the  Safety  Appliance  Acts,  the  Employ¬ 
ers J  Liability  Acts,  and  other  applicable  Federal  and  State 
laws,  Executive  orders,  local  ordinances,  and  rules  and 
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regulations  issued  pursuant  to  such  laws.  Executive  orders, 
and  ordinances. 

8.  Except  with  the  prior  written  consent  of  the  Secre¬ 
tary,  no  receivership,  reorganization,  or  similar  proceeding 
affecting  any  carrier  whose  transportation  system  is  taken 
hereunder,  or  which  may  be  taken  pursuant  hereto,  shall  be 
instituted;  and  no  attachment  by  mesne  process,  garnish¬ 
ment,  execution,  or  otherwise  shall  be  levied  on  or  against 
any  of  the  real  or  personal  property  or  other  assets  of  any 
such  carrier;  provided  that  nothing  herein  shall  prevent 
or  require  approval  by  the  Secretary  of  any  action  author¬ 
ized  or  required  by  any  interlocutory  or  final  decree  of  any 
United  States  court  in  reorganization  proceedings  now 
pending  under  the  Bankruptcy  Act  or  in  any  equity  receiv¬ 
ership  cases  now  pending. 

9.  The  Secretary  is  authorized  to  furnish  protection  for 
persons  employed  or  seeking  employment  in  or  with  the 
transportation  systems  of  which  possession  is  taken  here¬ 
under,  or  which  may  be  taken  pursuant  hereto ;  to  furnish 
protection  for  such  transportation  systems ;  and  to  furnish 
equipment,  manpower,  and  other  facilities  or  services 
deemed  necessary  to  carry  out  the  provisions,  and  to  accom¬ 
plish  the  purposes,  of  this  order. 

10.  From  and  after  12  o’clock  noon,  Eastern  Standard 
Time,  on  the  said  10th  day  of  May,  1948,  all  prop- 

9  erties  taken  under  this  order  shall  be  conclusively 
deemed  to  be  within  the  possession  and  control  of 
the  United  States  without  further  act  or  notice. 

11.  Possession,  control,  and  operation  of  any  transpor¬ 
tation  system,  or  any  part  thereof,  or  of  any  real  or 
personal  property  taken  under  this  order,  or  which  may  be 
taken  pursuant  hereto,  shall  be  terminated  by  the  Secretary 
when  he  determines  that  such  possession,  control,  and 
operation  are  no  longer  necessary  to  carry  out  the  provi¬ 
sions,  and  to  accomplish  the  purposes,  of  this  order. 

HARRY  S.  TRUMAN 

THE  WHITE  HOUSE, 

May  10,  1948. 
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10  List 

•  •  *  • 

[The  list  of  railroads  omitted  is  the  same  as  that  appear¬ 
ing  in  Plaintiff’s  Exhibit  #3,  on  page  252.] 

Plaintiff’s  Exhibit  #10 
Filed  Jul  7  1948  Harry  M.  Hull,  Clerk 

By-Laws 

of 

RAILWAY  LABOR  EXECUTIVES’  ASSOCIATION 

Organized  at 

Washington,  D.  C.,  May  18, 1926 
PREAMBLE 

For  the  purpose  of  cooperative  action  to  obtain  and  de¬ 
velop  consistent  interpretations  and  utilization  of  the  Rail¬ 
way  Labor  Act,  and  for  other  purposes  affecting  the  labor 
activities  of  the  associated  organizations,  the  chief  execu¬ 
tives  of  railway  labor  organizations,  within  the  limitations 
of  their  respective  organization  laws  and  policies,  have 
voluntarily  banded  themselves  into  an  organization  to  be 
known  as  the  “Railway  Labor  Executives’  Association.” 

BY-LAWS 

Sec.  1.  (a)  The  officers  of  this  association  shall  con¬ 

sist  of  a  chairman,  vice-chairman  and  secretary-treasurer, 
to  be  elected  by  the  Association ;  also, 

(b)  An  executive  committee  consisting  of  five,  the 
chairman  of  the  association  and  four  members ;  each  of  the 
four  groups  shall  designate  one  of  their  number  as  a 
member  of  this  executive  committee. 

Sec.  2.  (a)  The  duties  of  the  chairman,  vice  chairman 
and  secretary-treasurer  shall  be  those  usually  performed 
bv  such  officers. 

(b)  The  executive  committee  shall  function  only  when 
authorized,  and  as  directed,  by  the  association;  but  they 
may  prepare  recommendations  for  consideration  by  the 
association. 
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Sec.  3.  The  members  of  this  association  shall  be  the 
chief  executives  of  the  organizations  listed  and  grouped 
in  “SCHEDULE  A”  hereto  attached. 

Sec.  4.  The  chief  executive  of  any  railway  labor  organ¬ 
ization  desiring  admission  to  the  association  shall  make 
application  to  the  secretary-treasurer  and  shall  be  ad¬ 
mitted  and  assigned  to  the  proper  group  upon  two-thirds 
majority  vote  of  the  members  of  the  association. 

Sec.  5.  Any  chief  executive  desiring  to  withdraw  from 
membership  in  the  Association  shall  file  written  notice  to 
that  effect  with  the  secretary-treasurer  and  upon  receipt, 
of  such  notice  his  membership  will  be  automatically  termi¬ 
nated. 

Sec.  6.  A  member  may  be  represented  by  an  officer  of 
his  organization  duly  and  fully  authorized  to  act  for 
him,  but  not  otherwise. 

Sec.  7.  Except  as  otherwise  provided  herein,  all  actions 
of  the  association  shall  be  determined  by  a  majority  vote 
of  the  members  present. 

Sec.  8.  Each  organization  as  represented  in  this  associa¬ 
tion  shall  be  entitled  to  one  vote. 

Sec.  9.  A  quorum  for  the  transaction  of  business  shall 
consist  of  not  less  than  the  majority  of  all  members  of  the 
association. 

Sec.  10.  No  member  shall  be  obligated  or  bound  by  any 
action  of  the  association  inconsistent  with  the  laws  or  poli¬ 
cies  of  the  organization  he  represents,  but  no  action,  legal 
or  otherwise,  involving  the  Railway  Labor  Act,  shall  be 
taken  by  any  organization  or  group  of  organizations  that 
may  substantially  affect  the  interests  of  the  other  organiza¬ 
tions,  until  such  contemplated  action  has  first  been  consid¬ 
ered  by  the  association. 

Sec.  11.  The  activities  of  the  association  shall  be  financed 
by  assessments  levied  upon  each  member  upon  the  basis 
of  the  membership  of  the  organization  he  represents ;  pro¬ 
vided,  that  the  members,  or  a  portion  of  them,  in  any  group 
may  agree  to  prorate  among  themselves  their  portion  of 
the  total  assessment.  All  assessments  shall  be  levied  by 
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two-thirds  majority  vote  of  all  members  of  the  association. 

Sec.  12.  Meetings  of  the  association  shall  be  called  by 
the  chairman  upon — 

(a)  his  own  motion ; 

(b)  request  of  a  majority  of  the  executive  committee; 

(c) 1  request  of  a  majority  of  the  members  of  the  associ¬ 

ation. 

Sec.  13.  Amendments  to  these  by-laws  may  be  adopted 
at  any  meeting  of  the  association,  by  two-thirds  majority 
vote  of  all  members  of  the  association. 

Adopted  at  Washington,  D.  C.,  May  18,  1926. 

The  Chief  Executives  of  the  organizations  listed  and 
grouped  herein  constitute  the  membership  of  the  Railway 
Labor  Executives  ’  Association : 

Group  No.  1 : 

Brotherhood  of  Locomotive  Firemen  and  Enginemen 
Order  of  Railway  Conductors  of  America 
Switchmen’s  Union  of  North  America 
Order  of  Railroad  Telegraphers 
American  Train  Dispatchers  Association 
Group  No.  2 : 

International  Association  of  Machinists 
International  Brotherhood  of  Boilermakers,  Iron  Ship¬ 
builders  and  Helpers  of  America 
International  Brotherhood  of  Blacksmiths,  Drop  Forgers 
and  Helpers 

Sheet  Metal  Workers’  International  Association 
International  Brotherhood  of  Electrical  Workers 
Brotherhood  of  Railway  Carmen  of  America 
International  Brotherhood  of  Firemen  &  Oilers 
NOTE — (The  President  of  the  Railway  Employes’  De¬ 
partment,  A.  F.  of  L.  shall  be  entitled  to  a  voice,  but  no 
vote,  in  this  Association.) 

Group  No.  3 : 

Brotherhood  of  Railway  and  Steamship  Clerks,  Freight 
Handlers,  Express  and  Station  Employes 
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Brotherhood  of  Maintenance  of  Way  Employes 

Brotherhood  of  Railroad  Signalmen  of  America 

Hotel  and  Restaurant  Employees’  International  Alliance 
and  Bartenders’  International  League  of  America 
Group  No.  4: 

National  Organization  Masters,  Mates  &  Pilots  of  Amer¬ 
ica 

National  Marine  Engineers’  Beneficial  Association 

International  Longshoremen’s  Association 

AMENDMENTS 

The  following  Amendments  to  the  By-Laws  of  the  Rail¬ 
way  Labor  Executives’  Association  have,  by  Motion 
adopted,  been  approved : 

May  4,  1938 

Moved  and  seconded  that  the  title  of  the  Secretary  of 
this  Association  be  and  is  hereby  changed  from  that  of 
Secretary  to  that  of  Executive  Secretary-Treasurer. 

That  such  Executive  Secretary  be  required  to  devote  his 
entire  time  to  the  duties  of  his  office ; 

That  the  duties  of  the  Executive  Secretary-Treasurer 
will  be  such  as  may  be  defined  and  assigned  to  him  by  the 
Railway  Labor  Executives’  Association  from  time  to  time, 
with  the  understanding  that  one  of  his  primary  duties  will 
be  to  relieve  the  Chairman  of  the  Association,  so  far  as 
possible,  in  the  handling  of  correspondence  and  other  de¬ 
tails  that  may  be  referred  to  him  by  the  Chairman; 

That  headquarters  will  be  established  for  the  office  of 
the  Executive  Secretary-Treasurer  at  Washington,  D.  C., 
provision  to  be  made  for  the  necessary  office  equipment 
and  personnel,  same  to  be  first  approved  by  this  Associa¬ 
tion; 

That  the  Executive  Secretary-Treasurer  will  be  required 
to  make  his  home  in  Washington,  D.  C.,  and  shall  assume 
the  duties  of  his  office  on  June  1, 1938 ; 

That  the  salary  of  the  Executive  Secretary-Treasurer 
shall  be  $9,000.00  per  annum  with  reasonable  allowance  to 
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cover  actual  cost  of  moving  from  his  present  place  of  resi¬ 
dence  to  Washington,  D.  C. ; 

That  the  expense  incurred  in  connection  with  the  salary 
and  maintenance  of  the  Executive  Secretary-Treasurer  be 
borne  by  the  organizations  affiliated  with  the  Railway 
Labor  Executives’  Association,  prorating  such  expense  on 
the  membership  basis  in  the  same  manner  as  other  expense 
is  now  prorated  and  paid  by  the  members  of  the  Railway 
Labor  Executives’  Association. 

May  19,  1938 

That  the  Executive  Secretary-Treasurer  be  allowed 
necessary  expenses  in  connection  with  the  performance  of 
his  duties  and  that  such  expenses  be  paid  out  of  the  Associ¬ 
ation  fund  subject  to  the  approval  of  the  Chairman  of  the 
Association. 

February  15,  1940 

That  the  term  of  the  Executive  Secretary-Treasurer  be 
fixed  for  a  period  of  three  years. 

AMENDMENTS 
June  26,  1943 

The  Executive  Secretary-Treasurer,  duly  elected  by  the 
Railway  Labor  Executives’  Association,  is  hereby  author¬ 
ized  to  receive  the  monies  of  the  above  named  Association 
for  deposit  in  such  bank,  or  banks,  in  Washington,  D.  C.  as 
he  may  select,  and  issue  checks  for  withdrawal  of  such 
funds,  all  in  accordance  with  authorized  actions  taken  by 
the  Association. 
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Plaintiff's  Exhibit  11 

Filed  July  7, 1948 

BROTHERHOOD  OF  LOCOMOTIVE 
ENGINEERS 

BROTHERHOOD  OF  LOCOMOTIVE  FIREMEN  AND 

ENGINEMEN 

SWITCHMEN’S  UNION  OF  NORTH  AMERICA 

Cleveland,  Ohio. 

April  29,  1948. 

To  Chairman  of  General  Committees  of  Adjustment,  Gen¬ 
eral  Grievance  Committees,  General  Adjustment  Commit¬ 
tees,  Officers  and  Members  of  Local  Divisions  and  Lodges, 
and  Others  Represented  by  the  B.  of  L.  E.,  B.  of  L.  F.  &  E. 
and  S.  U.  of  N.  A.  on  Railroads  Listed  in  Appendix  “A” 
of  This  Document. 

Sirs  and  Brothers: 

In  a  circular  dated  January  16,  1948,  and  addressed  by 
the  undersigned  to  the  officers  and  members  of  our  respec¬ 
tive  organizations  as  well  as  others  employed  in  engine  and 
yard  service  by  railroads  in  the  United  States  on  which  the 
joint  notice  of  June  20, 1947,  concerning  changes  in  working 
rules,  and  the  joint  notice  of  September  30,  1947,  in  the 
form  of  a  request  for  an  increase  in  basic  wage  rates  had 
been  served,  you  were  advised  with  respect  to  developments 
in  connection  with  the  efforts  which  had  been  exerted  by 
your  representatives  to  reach  a  settlement  of  the  issues 
involved,  and  instructed  to  withdraw  from  the  service  of 
your  respective  railroads  in  a  legal  strike  commencing  at 
6:00  A.  M.  February  1,  1948. 

On  January  27, 1948,  the  President  of  the  United  States 
issued  a  proclamation  creating  an  Emergency  Board  to 
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investigate  the  dispute  which  had  developed  out  of  the 
notices  to  which  reference  has  been  made,  and  to  report  its 
findings  as  provided  for  by  the  Railway  Labor  Act  as 
amended.  Whereupon,  telegraphic  instructions  were  issued 
to  the  general  chairmen  on  the  railroads  involved  by  the 
undersigned  to  the  effect  that  the  date  for  the  strike  had 
been  postponed. 

Public  hearings  were  conducted  by  the  Emergency  Board 
in  the  City  of  Chicago  daily,  except  Sundays,  from  Febru¬ 
ary  2  to  March  10, 1948.  On  February  21, 1948,  the  parties 
to  the  dispute  entered  a  stipulation  agreeing  to  extend 
until  March  27,  1948,  the  date  for  the  Board  to  submit  its 
report  and  recommendations  to  the  President.  The  exten¬ 
sion  of  time  was  approved  by  the  President  on  February 
26,  1948. 

On  March  27,  1948,  the  Emergency  Board  submitted  its 
report  to  the  President. 

The  Joint  Wage-Rules  Committee  of  the  three  organiza¬ 
tions  convened  in  Cleveland,  Ohio  on  March  31,  1948,  and 
the  general  chairmen  of  the  three  organizations  on  rail¬ 
roads  represented  by  the  Carriers  ’  Conference  Committees 
which  were  involved  in  this  dispute  convened  in  Cleveland, 
Ohio  on  April  5, 1948,  to  consider  the  report  of  the  Emer¬ 
gency  Board  and  determine  further  procedure. 

In  the  meantime  the  Carriers’  Conference  Committees 
notified  the  representatives  of  the  three  organizations  that 
they  were  ready  to  meet  the  Joint  Wage-Rules  Committee 
for  the  purpose  of  making  effective  the  recommendations 
on  wages  and  rules  made  by  the  President’s  Emergency 
Board  in  its  report  of  March  27th.  The  representatives 
of  the  three  organizations  advised  the  Carriers’  Conference 
Committees  to  the  effect  that  after  the  General  Chairmen 
and  the  Joint  Wage-Rules  Committee  had  given  the  matter 
consideration  they  would  be  advised  whether  the  recom¬ 
mendations  of  the  Emergency  Board  would  be  accepted  or 
rejected. 
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At  a  joint  meeting  of  the  general  chairmen  of  the  three 
organizations  in  Cleveland,  Ohio,  April  5  and  6,  1948,  the 
report  of  the  Emergency  Board  was  given  careful  consid¬ 
eration  and  the  following  action  was  taken : 

Report  and  Recommendation  of  Joint  Wage-Rules  Com¬ 
mittee  of  B.  of  L.  E.,  B.  of  L.  F.  &  E.  and  S.  U.  of  N.  A. 
Adopted  at  Joint  Meeting  of  General  Chairmen  of  the 
Three  Organizations  at  Cleveland,  Ohio,  April  6, 1948. 

We  recommend  that  the  Chief  Executives  and  the  wage 
and  rules  committees  of  the  B.  of  L.  E.,  B.  of  L.  F.  &  E.  and 
S.  U.  of  N.  A.  inform  the  Carriers  ’  Conference  Committees 
that  the  report  of  the  President’s  Emergency  Board,  dated 
March  27th,  1948,  is  not  acceptable;  however,  the  wage 
and  rules  committees  of  the  three  organizations  are  willing 
to  meet  them  at  an  early  date  in  an  endeavor  to  negotiate 
the  recommendations  of  the  Board  into  a  form  that  will 
be  acceptable. 

We  further  recommend  that  the  negotiations,  if  arranged, 
will  not  be  carried  on  beyond  April  27th,  and  that  if  an 
acceptable  settlement  is  not  reached  in  the  matter  prior 
to  or  on  April  27th,  a  strike  date  shall  be  set  as  soon 
thereafter  as  possible. 

As  contemplated  by  the  foregoing,  steps  were  taken  to 
arrange  a  meeting  between  the  Carriers’  Conference  Com¬ 
mittees  and  the  representatives  of  the  three  organizations 
in  Chicago,  Illinois  commencing  April  14, 1948. 

A  further  effort  was  made  by  the  representatives  of  the 
organizations  to  reach  a  satisfactory  settlement  of  the 
issues  involved  with  the  Carriers’  Conference  Committees. 
However,  such  effort  was  of  no  avail.  Therefore,  in  accord¬ 
ance  with  authority  conferred  by  the  strike  ballot  and  in 
line  with  the  action  taken  by  the  general  chairmen  of  the 
organizations,  as  above  set  forth,  the  undersigned  Chief 
Executives  of  your  organizations  hereby  approve  and  au¬ 
thorize  the  withdrawal  from  the  service  of  the  railroads 
listed  in  Appendix  “A”  of  this  circular  by  the  employes 
thereof  represented  by  the  Brotherhood  of  Locomotive 
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Engineers,  Brotherhood  of  Locomotive  Firemen  and  En- 
ginemen  and  Switchmen’s  Union  of  North  America,  com¬ 
mencing  at  6 :00  A.  M.  May  11, 1948. 

While  the  notice  of  January  16,  1948,  contemplated  that 
the  strike  which  was  to  have  commenced  at  6:00  A.  M. 
February  1,  1948,  would  include  all  railroads  on  which 
the  notices  of  June  20,  1947,  and  September  30,  1947,  had 
been  served,  it  will  be  understood  by  all  concerned  that  the 
strike  approved  and  authorized  by  this  notice  to  become 
effective  at  6:00  A.  M.  May  11,  1948,  includes  only  the 
railroads  represented  by  Carriers’  Conference  Committees 
listed  in  Appendix  “A”  of  this  circular.  Copy  of  this 
notice,  however,  is  being  furnished  to  the  representatives 
of  our  organizations  on  railroads  not  involved  in  this 
strike  order,  for  their  information  only. 

IT  MUST  BE  DISTINCTLY  UNDERSTOOD  THAT 
THE  INSTRUCTIONS  AND  STRIKE  ORDER  CON¬ 
TAINED  IN  THIS  CIRCULAR  ARE  APPLICABLE 
ONLY  TO  EMPLOYEES  REPRESENTED  BY  THE  B. 
OF  L.  E.,  B.  OF  L.  F.  &  E.  AND  S.  U.  OF  N.  A.  ON  RAIL¬ 
ROADS  LISTED  IN  APPENDIX  “A”.  EMPLOYES 
REPRESENTED  BY  THESE  ORGANIZATIONS  ON. 
RAILROADS  NOT  LISTED  IN  APPENDIX  “A”  ARE 
NOT  SUBJECT  TO  THIS  STRIKE  ORDER  AND  IN¬ 
STRUCTIONS. 

19  General  chairmen  on  railroads  involved  are  being 
furnished  a  supply  of  form  letters  addressed  to 
local  chairmen,  members  and  others  employed  in  classes  of 
service  represented  by  the  B.  of  L.  E.,  B.  of  L.  F.  &  E.  and 
S.  U.  of  N.  A.  also  a  like  number  of  copies  of  this  order 
and  instructions.  These  form  letters  should  be  completed 
by  general  chairmen  by  inserting,  in  the  space  provided 
for  that  purpose,  the  date  and  name  of  railroad.  These 
letters  when  properly  completed  and  signed  by  the  general 
chairmen  should  be  mailed  to  their  respective  local  chair¬ 
men  with  copy  of  this  order  and  instructions  as  soon  as 
possible. 
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DUTIES  OF  MEMBERS  AND  OFFICERS  IN 
CONDUCT  OF  STRIKE 

In  connection  with  the  strike  you  will  observe  the  follow¬ 
ing  instructions: 

DUTIES  OF  MEMBERS 

1.  No  man  in  road  service  involved  in  the  strike  will 
perform  any  service  after  the  hour  set  to  strike,  unless  he 
has  already  begun  a  trip  and  has  actually  left  the  terminal. 
If  the  train  has  left  the  terminal  he  will  complete  the  trip 
and  deliver  the  engine  and  train  at  the  end  of  run,  or  tieup 
point,  if  tied  up  under  the  law,  after  which  he  will  perform 
no  other  service  until  the  close  of  the  strike  except  as 
outlined  in  the  following  paragraph.  Men  in  other  than 
road  service  will  leave  the  service  at  the  appointed  time. 

Members  of  these  organizations  employed  in  the  Domin¬ 
ion  of  Canada  will  disregard  these  instructions  and  remain 
in  service  unless  otherwise  advised. 

So  far  as  your  legal  right  to  strike  is  concerned,  there 
is  no  difference  between  a  mail  train  and  any  other  train. 
You  have  identically  the  same  right  to  refuse  to  perform 
service  on  a  mail  train  as  you  have  to  refuse  to  perform 
service  on  any  other  train.  Men  in  road  and  yard  service 
are  to  handle  and  transport  troop  trains,  hospital  trains  and 
milk  trains,  with  the  understanding  that  no  other  service 
is  to  be  performed  in  connection  therewith. 

2.  All  men  on  strike  will  keep  away  from  the  company’s 
property,  except  such  men  as  are  designated  certain  duties 
to  be  performed  by  authority  of  the  organizations. 

3.  Every  man  should  understand  that  the  laws  of  the 
organizations  involved  must  be  obeyed.  Acts  of  violence 
of  any  nature  will  not  be  tolerated  by  the  organizations. 

4.  The  local  representatives  will  arrange  for  a  hall  for 
meeting  purposes  at  all  terminals,  using  one  of  their  own 
lodge  rooms,  if  available.  Immediately  after  the  strike 
becomes  effective  all  men  will  assemble  at  the  hall  secured 
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for  meeting  purposes.  Expense  incurred  in  this  connection 
will  be  borne  jointly  by  the  lodges  and  divisions  affected. 
When  thus  assembled  an  organization  will  be  perfected  by 
the  election  of  a  chairman,  vice-chairmen,  and  secretary. 

No  person  will  be  permitted  to  be  present  in  the  meeting 
halls  other  than  those  who  are  on  strike,  except  by  per¬ 
mission  of  the  assemblage. 

5.  The  secretary  will  arrange  a  roll  call  (alphabetically) 
with  each  organization  on  a  separate  sheet.  Roll  will  be 
called  twice  daily,  morning  and  afternoon.  The  names  of 
the  non-members  will  be  kept  separate  on  the  roll  from  the 
names  of  those  who  are  members  of  the  organizations.  All 
strikers  will  be  required  to  answer  the  roll  call  and  also 
to  be  in  the  halls,  where  halls  are  provided,  during  the  day 
at  all  times  unless  excused  by  committee  action  or  by  the 
chairman  of  the  meeting. 

The  secretary  will  keep  a  record  of  the  proceedings  from 
day  to  day. 

6.  In  the  conduct  of  every  strike  there  are  numerous 
irresponsible  persons  not  members  of  the  organizations, 
who  take  occasion  to  engage  in  acts  of  violence  and  disor¬ 
derly  conduct.  Such  actions  are  usually  attributed  to 
members  of  the  organizations  and  great  care  should  be 
taken  by  every  member  of  the  organizations  to  avoid  asso¬ 
ciating  with  such  persons,  and  all  acts  of  violence  and 
disorderly  conduct  should  be  discouraged. 

7.  Some  railroad  officials  may  endeavor  to  coerce  or 
mislead  the  men  by  asserting  that  men  at  other  points  have 
not  withdrawn  from  the  service,  or  that  they  have  returned 
to  work.  Such  information  should  be  discounted,  and  all 
strikers  should  apply  to  their  officers  and  committeemen 
for  information,  and  be  governed  accordingly.  No  member 
or  non-member  will  return  to  work  unless  instructed  to 
return  to  work  pending  further  negotiations  or  the  strike 
is  officially  declared  off,  by  representatives  of  our  respec¬ 
tive  organizations,  when  all  will  return  to  work  at  the  same 
time  without  prejudice,  and  with  all  former  rights. 
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DUTIES  OF  LOCAL  CHAIRMEN 

1.  The  local  chairmen  of  each  organization  on  each 
division  of  railroad  will  jointly  supervise  the  prosecution 
of  the  strike  on  the  territory  over  which  they  have  juris¬ 
diction. 

2.  Local  chairmen  are  expected  to  keep  in  close  touch 
with  the  situation  and  will  report  daily,  preferably  by 
night  telegram  letter,  to  their  respective  general  chairmen 
as  to  the  condition  of  affairs.  Whenever  it  is  possible  for 
the  local  chairmen  representing  all  of  the  organizations 
involved  at  any  terminal  to  report  to  their  respective  chair¬ 
men  jointly  in  one  communication,  it  should  be  done. 

3.  Expense  incurred  for  telegrams  will  be  borne  jointly 
by  the  local  organizations  involved  when  copy  of  telegrams 
are  furnished. 

4.  When  deemed  advisable  the  local  chairmen  will  agree 
upon  assistant  chairmen  for  their  respective  organizations, 
to  be  located  at  outlying  points,  and  said  assistant  chairmen 
will  report  to  their  respective  local  chairmen. 

5.  Clearly  defined  cases  of  disloyalty,  indifference  or 
inefficiency  on  the  part  of  any  representative  of  the  organ¬ 
izations  should  be  reported  to  the  organizations  and  neces¬ 
sary  action,  either  as  to  discipline  or  safety  measures, 

taken  at  once. 

20  DUTIES  OF  GENERAL  CHAIRMEN 

1.  The  general  chairman  of  each  railroad  in¬ 
volved  in  the  strike  will  supervise,  and  be  responsible  for, 
the  conduct  of  the  strike  upon  the  railroad  over  which  he 
has  jurisdiction,  and  will  make  reports  by  night  telegram 
letter  to  the  Grand  Officer  or  Officers,  located  in  the  city 
or  cities,  under  which  supervision  over  his  line  would 
naturally  fall. 

Expense  incurred  by  so  doing  will  be  paid  in  accordance 
with  the  laws  of  the  respective  organizations  on  presenta¬ 
tion  of  proper  billing. 
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2.  On  a  road  where  because  of  the  number  of  strikers 
involved,  it  becomes  necessary  for  the  general  chairman  to 
have  assistance,  he  may  designate  such  other  officers  and 
members  of  the  general  committee  as  in  his  judgment  may 
be  necessary  to  successfully  carry  on  the  strike. 

3.  In  the  absence  of  instructions  from  the  Grand  Officer 
in  charge,  the  general  chairman  will  agree  among  them¬ 
selves  as  to  the  points  at  which  they  will  be  located  during 
the  strike,  and  they  will  immediately  advise  the  proper 
Grand  Officer  and  each  of  their  local  chairmen  where  they 
will  be  located  and  their  address.  The  general  chairmen 
should  keep  each  other  advised  as  far  as  possible  as  to 
their  location,  address,  and  movements. 

DUTIES  OF  GRAND  LODGE  OFFICERS 

The  Grand  Officers  of  the  organizations  involved  will  be 
assigned  as  indicated  in  Appendix  “B”  of  this  document, 
and  each  Grand  Officer  so  assigned  will  have  general  super¬ 
vision  over  all  members  who  have  withdrawn  from  service 
and  others  associated  with  them  in  that  district. 

Grand  Officers  will  keep  the  Executives  of  the  organiza¬ 
tions  advised  of  the  exact  situation  in  their  districts. 

In  order  that  the  membership  may  be  authoritatively 
informed,  a  copy  of  this  order  and  instructions  is  being 
sent  to  each  Chief  Engineer  or  President,  and  Secretary- 
Treasurer  of  each  division  and  lodge,  and  a  sufficient  num¬ 
ber  of  copies  to  each  General  Chairman  on  railroads  rep¬ 
resented  by  the  Carriers’  Conference  Committees  as  listed 
in  Appendix  “A”  to  advise  the  membership  and  others 
working  under  agreements  held  by  these  organizations, 
that  a  strike  has  been  authorized  on  the  roads  listed  in 
Appendix  “A”  effective  at  the  time  indicated.  This  docu¬ 
ment  should  be  read  or  exhibited  to  members  and  all  others 
employed  under  our  agreements.  COPY  IS  BEING  SENT 
EACH  DIVISION  OR  LODGE  SECRETARY  AS  IN¬ 
FORMATION,  WITH  THE  UNDERSTANDING  THAT 
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IN  EVENT  OF  ANY  CHANGE  IN  THESE  INSTRUC¬ 
TIONS  SUCH  CHANGE  WILL  BE  COMMUNICATED 
THROUGH  THE  GENERAL  CHAIRMAN. 

In  the  event  of  a  settlement  being  reached,  or  if  for 
proper  and  sufficient  reasons  a  postponement  of  the  date 
set  for  leaving  the  service  becomes  advisable  or  necessary, 
the  executive  officer  of  each  organization  signatory  hereto, 
will  notify  their  general  chairmen  by  whatever  means  is 
deemed  advisable.  General  chairmen  receiving  such  ad¬ 
vice  should  consult  with  each  other  and  use  precaution 
before  acting  thereon  to  avoid  the  possibility  of  any  false 
instructions  from  unauthorized  sources  being  acted  upon. 
General  chairmen  should  have  a  thorough  understanding 
with  the  members  of  their  several  committees  as  to  the 
manner  in  which  they  will  communicate  with  them  with 
reference  to  this  subject. 

General  and  local  chairmen  receiving  telegrams,  instruc¬ 
tions,  or  orders  from  their  superior  officers,  should  not  act 
thereon  until  they  have  conferred  with  the  other  chairmen, 
and  should  it  develop  that  the  instructions  or  advices  are 
not  in  harmony,  great  care  should  be  exercised  and  no 
action  taken  until  the  difference  has  been  removed. 

All  concerned  will  cooperate  to  the  fullest  extent  in  order 
that  these  instructions  may  be  fully  and  completely  com¬ 
plied  with. 

General  chairmen  are  requested  to  acknowledge  receipt 
of  this  communication  by  wire,  or  return  mail,  using  air 
mail  if  necessary. 

Fraternally  yours, 

D.  B.  Robertson  A.  Johnston 

President,  Grand  Chief  Engineer, 

B.  of  L.  F.  &  E.  B.  of  L.  E. 

A.  J.  Glover 
President, 

S.  U.  of  N.  A. 
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Eastern  Railroads 


Railroads 

Akron,  Canton  &  Youngstown  Railroad  Co. 
Ann  Arbor  Railroad  Company 
Baltimore  &  Ohio  Railroad  Company 
B  &  0  Chicago  Terminal  RR  Co. 

Curtis  Bay  Railroad  Company 
Strouds  Creek  &  Muddlety  R.  R. 
Bessemer  &  Lake  Erie  Railroad  Co. 

Boston  and  Maine  Railroad 
Brooklyn  Eastern  District  Terminal 
Buffalo  Creek  Railroad 
Bush  Terminal  Railroad  Company 
Canadian  National  Railways 

Canadian  Natl.  Rys — Lines  in  N.E. 
Champlain  &  St.  Lawrence  Railroad 
United  States  &  Canada  Railroad 
St.  Clair  Tunnel  Company 
Canadian  Pacific  Railway  Co. 

Central  Railroad  of  New  Jersey 
Central  Vermont  Railway  Inc. 

Chesapeake  &  Ohio  Railway  Co. 

Pere  Marquette  District 
Fort  Street  Union  Depot  Co. 

Chicago,  Indianapolis  &  Louisville  Ry.  Co. 
Cincinnati  Union  Terminal  Company 
Delaware  &  Hudson  Railroad  Corporation 
Delaware,  Lackawanna  &  Western  RR  Co. 
Detroit  &  Toledo  Shore  Line  RR  Co. 

Detroit  Terminal  Railroad  Company 
Detroit,  Toledo  &  Ironton  Railroad  Co. 

Erie  Railroad  Company 
Grand  Trunk  Western  Railroad  Company 
Huntington  &  Broad  Top  Mt.  RR  &  Coal  Co. 
Indianapolis  Union  Railway  Company 
Jay  Street  Connecting  RR  Co. 

Lake  Terminal  RR 

Lehigh  &  New  England  RR  Co. 

Lehigh  Valley  Railroad  Company 
Maine  Central  Railroad  Company 
Portland  Terminal  Company 
Monongahela  Railway  Company 
Montour  Railroad  Company 

Railroads 
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Eastern  Railroads  (Contirmed) 

New  York  Central  RR  (Full  Line  Agreements) 

NYC  RR — Buffalo  &  East  x  x 

NYC  RR — West  of  Buffalo  (e)  (f) 
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Michigan  Central  Railroad 
C.C.C.  &  St.  L.  Railway 

Peoria  &  Eastern  Railway 
L.  &  J.  B.  &  Railroad 
Boston  &  Albany  Railroad 
Indiana  Harbor  Belt  Railroad 
Chicago  River  &  Indiana  (CJF.  Ry.) 
Pittsburgh  &  Lake  Erie  RR  (L.  E.  &  E.) 
Cleveland  Union  Terminals 
New  York,  Chicago  &  St.  Louis  RR  Co. 

New  York,  New  Haven  &  Hartford  RR  Co. 
Pennsylvania  Railroad  Company 

Baltimore  &  Eastern  Railroad  Co. 

Long  Island  Railroad  Company 
Pennsylvania-Reading  Seashore  Lines 
Pittsburgh  &  West  Virginia  Railway  Co. 
Pittsburgh,  Chartiers  &  Youghiogheny  Ry. 
Reading  Company 
River  Terminal  Railway  Company 
Union  Freight  RR  Co.  (Boston) 

Washington  Terminal  Company 
Wheeling  &  Lake  Erie  Railway  Co. 

Lorain  &  West  Virginia  Railway  Co. 
FOOTNOTES: 


x 
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(b)  (d) 
(b) 


X  X 

X  X 


(a) — Bessemer  &  Lake  Erie — Yardmen  in  Conneaut  Yard  only. 


(b) — B.  &  L.  E. 

Curtis  Bay 
D.  &  T.  S.  L. 

L.  &  N.  E. 

Montour 
P.  &  W.  Va. 

(c)  — Detroit  Terminal 

Jay  St.  Connecting 
L.  &  J.  B.  &  RR 


P.  C.  &  Y. 

Strouds  Creek  & 
Muddlety 
Un.  Frt.  (Boston) 
Wash.  Tml. 
Buffalo  Creek 


Includes  Engineers  rep¬ 
resented  by  the  Brotherhood 
of  Locomotive  Firemen  and 
Enginemen. 


J  Includes  Firemen  represented  by  the 
f  Brotherhood  of  Locomotive  Engineers. 


(d)  — Union  Freight  (Boston) — Includes  Enginehousemen  represented 

by  the  Brotherhood  of  Locomotive  Firemen  and  Enginemen. 

(e)  — NYC  -  West — Includes  employees  represented  by  the  organiza¬ 

tion  indicated  on  the  Ohio  Central  Division. 

(f)  — NYC  -  West — Includes  employees  represented  by  the  organiza¬ 

tion  indicated  on  the  Ohio  Central  Division  and  Federal  Valley. 
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Western  Railroads 


Carriers 

Atchison,  Topeka  &  Santa  Fe  Ry 
Gulf,  Colorado  &  Santa  Fe  Ry 
Panhandle  &  Santa  Fe  Ry 
Belt  Ry  Co.  of  Chicago 
Burlington-Rock  Island  RR 
Camas  Prairie  RR 
Chicago  &  Eastern  Illinois  RR 
Chicago  &  Illinois  Midland  Ry 
Chicago  &  North  Western  Ry 
Chicago  &  Western  Indiana  RR 
Chicago,  Burlington  &  Quincy  RR 


Bof  Bof  SU 
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X  X 
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X  X 
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X  X 
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Chicago  Great  Western  Ry  (Inc.  S.  St.  Paul 
TermT) 

Chicago,  Milwaukee,  St.  Paul  &  Pacific  RR 
Chicago,  Terre  Haute  &  Southeastern  Ry 
Chicago,  Rock  Island  &  Pacific  Ry 
Chicago,  St.  Paul,  Minneapolis  &  Omaha  Ry 
Colorado  &  Southern  Ry 
Colorado  &  Wyoming  Ry 
Davenport,  Rock  Island  &  Northwestern  Ry 
Denver  &  Rio  Grande  Western  RR 

Denver  &  Rio  Grande  Western  RR  (Former 
D  &  SL) 

Des  Moines  Union  Ry 

Duluth,  Missabe  &  Iron  Range  Ry  (Iron  Range  Div.) 
Duluth,  Missabe  &  Iron  Range  Ry  (Missabe  Div.) 
Duluth,  Winnipeg  &  Pacific  Ry 
East  St.  Louis  Junction  RR 
Elgin,  Joliet  &  Eastern  Ry 
Fort  Worth  &  Denver  City  Ry 
Wichita  Valley  Ry 

Galveston,  Houston  &  Henderson  RR 
Great  Northern  Ry 
Green  Bay  &  Western  RR 

Kewaunee,  Green  Bay  &  Western  RR 
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Western  Railroads  (Continued) 


Carriers 

Gulf  Coast  Lines — Comprising 
Asherton  &  Gulf  Ry 
Asphalt  Belt  Ry 

Beaumont,  Sour  Lake  &  Western  Ry 
Houston  &  Brazos  Valley  Ry 
Houston  North  Shore  Ry 
Iberia,  St.  Mary  &  Eastern  RR 
International-Great  Northern  RR 
New  Iberia  &  Northern  RR 
New  Orleans,  Texas  &  Mexico  Ry 
Orange  &  Northwestern  RR 
Rio  Grande  City  Ry 
St.  Louis,  Brownsville  &  Mexico  Ry 
San  Antonio  Southern  Ry 
San  Antonio,  Uvalde  &  Gulf  RR 
San  Benito  &  Rio  Grande  Valley  Ry 
Sugar  Land  Ry 
Houston  Belt  &  Terminal  Ry 
Illinois  Central  RR 

Chicago  &  Illinois  Western  RR 
Kansas  City  Southern  Ry 
Kansas  City  Terminal  Ry 
Los  Angeles  Junction  Ry 
Louisiana  &  Arkansas  Ry 
Manufacturers  Ry 
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Midland  Valley  RR 

Kansas,  Oklahoma  &  Gulf  Ry 
Oklahoma  City-Ada-Atoka  Ry 
Minneapolis  &  St.  Louis  Ry 

Railway  Transfer  Co.  of  City  of  Mnpls. 
Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  RR 
Duluth,  South  Shore  &  Atlantic  Ry 
Mineral  Range  RR 
Minnesota  Transfer  Ry 
Missouri-Kansas-Texas  RR 

Missouri-Kansas-Texas  RR  Co.  of  Texas 
Missouri-Pacific  RR 
Northern  Pacific  Ry 

Northern  Pacific  Terminal  Co.  of  Oregon 
Northwestern  Pacific  RR 
Ogden  Union  Ry  of  Depo.t  Co. 

Oregon,  California  &  Eastern  Ry 
Peoria  &  Pekin  Union  Ry 
Port  Terminal  Railroad  Association 
St.  Joseph  Terminal  RR 
St.  Louis-San  Francisco  Ry 

St.  Louis,  San  Francisco  &  Texas  Ry 
St.  Louis  Southwestern  Ry 

St.  Louis  Southwestern  Ry  Co.  of  Texas 
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Western  Railroads  (Continued) 


Bof 
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SU 
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St.  Paul  Union  Depot  Co. 

X 

X 

X 

San  Diego  &  Arizona  Eastern  Ry 

X 

X 

Sioux  City  Terminal  Ry 

Southern  Pacific  Co.  (Pacific  Lines) — Excluding  Former 

1-x 

X 

El  Paso  &  Southwestern  System 

Sou.  Pac.  Co. — Former  El  Paso  &  Southwestern 

11-x 

X 

System 

Sou.  Pac.  Co. — Former  Arizona  Eastern  RR — 
Phoenix  Dist. 

X 

X 

X 

Spokane,  Portland  &  Seattle  Ry 

X 

X 

Oregon  Electric  Ry 

X 

X 

Oregon  Trunk  Ry 

X 

X 

Terminal  Railroad  Association  of  St.  Louis 

X 

X 

Texas  &  New  Orleans  RR 

X 

X 

Texas  &  Pacific  Ry 

Abilene  &  Southern  Ry 
Fort  Worth  Belt  Ry 
Texas-New  Mexico  Ry 
Texas  Short  Line  Ry 

Weatherford,  Mineral  Wells  &  Northwestern  Ry 
Texas  Mexican  Ry 

Texas  Pacific-Mo.  Pac.  Ter.  RR  of  N.O. 

Union  Pacific  RR 

Union  Railway  Co.  (Memphis)  . 

Union  Terminal  Co.  (Dallas) 

Wabash  RR 
Western  Pacific  RR 
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NOTES: 

I —  Includes  engineers. 

2  Does  not  include  hostler  helpers. 

3 —  Excludes  hostlers. 

4 —  Includes  firemen. 

5 —  Includes  hostlers. 

6 —  Represents  firemen  only. 

7 —  Represents  engineers  only. 

8 —  Applies  also  to  the  Arkansas  Western  Railway  Co.,  in  so  far  as 
covered  by  the  rules  of  the  Kansas  City  Southern  agreements. 

9 —  Includes  locomotive  engineers  employed  by  the  King  Street  Pas¬ 
senger  Terminal  covered  by  the  agreement  between  the  Northern  Pacific 
Railway  Company  and  the  Brotherhood  of  Locomotive  Engineers  effective 
February  16,  1925  as  revised  effective  August  1,  1947. 

10 —  Includes  locomotive  firemen  and  hostlers  employed  by  the  Kinv 
Street  Passenger  Terminal  covered  by  the  agreement  between  the  North¬ 
ern  Pacific  Railway  Company  and  the  Brotherhood  of  Locomotive  Fire¬ 
men  and  Enginemen  effective  February  16,  1925  as  revised  effective  June 
1,  1947. 

II —  Agreement  covering  locomotive  engineers  excludes  Phoenix  Dis¬ 
trict  of  the  former  Arizona  Eastern  Railroad  Company. 
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Southeastern  Railroads 

Railroads  BofLE 

Atlantic  Coast  Line  x 

Atlanta  &  West  Point  x 

Western  Railway  of  Alabama  x 

Atlanta  Joint  Terminals  x 

Central  of  Georgia  x 

Charleston  &  Western  Carolina  x 

Chesapeake  &  Ohio — Chesapeake  District  (a)  x 
Clinchfield  x 

Florida  East  Coast  x 

Georgia  x 

Gulf  Mobile  &  Ohio  (b)  x 

Jacksonville  Terminal  x 

Kentucky  &  Indiana  Terminal 
Louisville  &  Nashville  x 

Nashville  Chattanooga  &  St.  Louis 
Norfolk  &  Portsmouth  Belt  Line  x 

Norfolk  &  Western  x 

Richmond  Fredericksburg  &  Potomac  (c)  x 

Seaboard  Air  Line  x 

Southern  (d)  x 

Alabama  Great  Southern  (e)  x 

Cin.  Burnside  &  Cumberland  River  x 

Cin.  New  Orleans  &  Texas  Pacific  x 

Georgia  Southern  &  Florida 
Harriman  &  Northeastern  x 

New  Orleans  &  Northeastern  x 

New  Orleans  Terminal  x 

St.  Johns  River  Terminal  x 

Tennessee  Central  x 

Virginian 


BofLF&E 

x 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 
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NOTES: 

(a)  — Includes  Hocking  Div. 

(b)  — Includes  Eastern  &  Western  Divisions,  (formerly  Alton  R.  R.) 

(c)  — Includes  Potomac  Yard. 

(d)  — Includes  State  University  R.  R. 

(e)  — Includes  Woodstock  &  Blocton  Ry. 


27  Appendix  “B” 


Assignment  of  Grand  Lodge  Officers 
City  Officer  Organization  Headquarters 

Atlanta,  Ga.  W.  E.  Mitchell  B.  L.  F.  &  E.  Henry  Grady  Hotel 

Buffalo,  New  York  W.  B.  Chase  B.  L.  E.  Lafayette  Hotel 

W.  G.  Graham  B.  L.  F.  &  E.  Lafayette  Hotel 


A.  J.  Glover 

Boston,  Mass.  Thomas  Mattingley 

Baltimore,  Md.  J.  T.  Corbett 

Chicago,  Ill.  R.  E.  Davidson 

P.  J.  Moore 
W.  C.  Keiser 

Cleveland,  Ohio  C.  J.  Goff 

Denver,  Colo.  P.  C.  Southworth 

N.  J.  Hale 

Detroit,  Mich.  J.  J.  Murray 

C.  E.  Poland 
Ft.  Worth,  Texas  H.  C.  Hobart 

B.  M.  Alvord 

Kansas  City,  Mo.  J.  E.  Donnelly 

P.  M.  Carter 
J.  L.  Witherspoon 
Jersey  City,  N.  J.  J.  J.  Reilly 

Los  Angeles,  Calif.  G.  W.  Burbank 

Louisville,  Ky.  A  J.  Tillery 

New  Orleans,  La.  M.  G.  Leach 

New  York,  N.  Y.  T.  J.  Harkins 

Eugene  Morton 
S.  C.  Phillips 

Philadelphia,  Pa.  H.  A.  Porch 

Pittsburgh,  Pa.  C.  W.  Kealey 

Salt  Lake  City,  Utah  F.  K.  Macaulay 

San  Francisco,  Calif.  G.  A.  Meade 

Savannah,  Ga.  G.  W.  Laughlin 

St.  Louis,  Mo.  Wm.  C.  Lash 

St.  Paul,  Minn.  H.  E.  Gilbert 

J.  C.  Van  Heck 
Guy  Brown 

Seattle,  Wash.  B.  H.  Shasky 

Washington,  D.  C.  Jonas  A.  McBride 


S.  U.  of  N.  A.  3  Linwood  Ave. 

B.  L.  F.  &  E.  Parker  House 

B.  L.  E.  Emerson  Hotel 

B.  L.  E.  1332  Consumers  Bldg. 

S.  U.  of  N.  A.  Fort  Dearborn  Hotel 
B.  L.  F.  &  E.  Morrison  Hotel 
B.  L.  F.  &  E.  318  Keith  Bldg. 

B.  L.  E.  Albany  Hotel 
S.  U.  of  N.  A.  Albany  Hotel 
B.  L.  F.  &  E.  Detroit-Leland  Hotel 
S.  U.  of  N.  A.  Detroit-Leland  Hotel 
B.  L.  E.  Texas  Hotel 
B.  L.  F.  &  E.  Texas  Hotel 
B.  L.  E.  President  Hotel 

S.  U.  of  N.  A.  President  Hotel 
B.  L.  F.  &  E.  President  Hotel 
B.  L.  E.  Plaza  Hotel 
B.  L.  E.  Hayward  Hotel 
B.  L.  F.  &  E.  Kentucky  Hotel 
B.  L.  E.  Hotel  Monte  Leon 
B.  L.  E.  Times  Square  Hotel 
S.  U.  of  N.  A.  Times  Square  Hotel 
B.  L.  F.  &  E.  Times  Square  Hotel 
B.  L.  F.  &  E.  Broadwood  Hotel 
B.  L.  E.  Roosevelt  Hotel 
S.  U.  of  N.  A.  32  W.  7th  South  St. 

B.  L.  F.  &  E.  Hotel  Shaw 

B.  L.  E.  Savannah  Hotel 

B.  L.  F.  &  E.  De  Soto  Hotel 

B.  L.  F.  &  E.  Lowery  Hotel 

S.  U.  of  N.  A.  Lowery  Hotel 

B.  L.  E.  Ryan  Hotel 

S.  U.  of  N.  A.  Frye  Hotel 

B.  L.  F.  &  E.  10  Independence  Ave^  S.  W.  i 


I 
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Plaintiff's  Exhibit  #12 
Filed  Jul  7  1948  Harry  M.  Hull,  Clerk 

DEPARTMENT  OF  THE  ARMY  OPERATION  OF 

RAILROADS 

GENERAL  ORDER  NO.  1 

1.  The  following  temporary  restraining  order  was  is¬ 
sued  by  the  District  Court  of  the  United  States  for  the 
District  of  Columbia  at  6 :45  PM,  EST,  10  May  1948,  in  the 
case  of  the  United  States  of  America  vs.  Brotherhood  of 
Locomotive  Engineers,  Brotherhood  of  Locomotive  Fire¬ 
men  and  Enginemen,  and  Switchmen’s  Union  of  North 
America  in  a  civil  action  by  the  United  States : 

“IN  THE  DISTRICT  COURT  OF  THE  UNITED 

STATES  FOR  THE  DISTRICT  OF  COLUMBIA 

UNITED  STATES  OF  AMERICA,  PLAINTIFF, 

v. 

BROTHERHOOD  OF  LOCOMOTIVE  ENGINEERS, 
BROTHERHOOD  OF  LOCOMOTIVE  FIREMEN  AND 

ENGINEMEN,  and 

SWITCHMEN'S  UNION  OF  NORTH  AMERICA, 

DEFENDANTS. 

Civil  Action  No.  1936-48 

Temporary  Restraining  Order  Against  Defendants 

This  action  came  on  to  be  heard  on  the  verified  complaint 
of  the  United  States  of  America  and  the  affidavits  of  J.  M. 
Donaldson,  Postmaster  General  of  the  United  States;  J.  M. 
Johnson,  Director  of  the  Office  of  Defense  Transportation; 
and  Robert  F.  Cole,  Executive  Secretary  of  the  National 
Mediation  Board,  and  upon  the  plaintiff’s  application  for 
a  temporary  restraining  order  against  the  defendants,  and 
each  of  them;  and  it  appearing  to  the  Court  that  there  is 
now  threatened  by  the  defendants  herein,  Brotherhood  of 
Locomotive  Engineers,  Brotherhood  of  Locomotive  Fire¬ 
men  and  Enginemen,  and  Switchmen’s  Union  of  North 
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America,  a  strike  in  the  transportation  by  railroad  system 
of  the  United  States;  and  that  such  a  strike,  if  permitted 
to  occur,  will  deprive  the  country  of  essential  transporta¬ 
tion  service,  will  greatly  obstruct  the  flow  of  interstate 
commerce  and  the  transmission  of  the  mails  of  the  United 
States  over  the  affected  railway  system,  will  imperil  the 
national  health  and  safety,  will  interfere  with  and  obstruct 
the  effective  performance  and  discharge  of  vital  and  neces¬ 
sary  Governmental  functions  and  will  frustrate  the  powers 
conferred  by  the  Constitution  and  by  Acts  of  Congress 
upon  the  Executive  branch  of  the  Government,  and  will 
cause  the  United  States  of  America  to  suffer  irreparable 
injury  for  which  it  has  no  adequate  remedy  at  law. 

NOW,  THEREFORE,  IT  IS  BY  THE  COURT  this  10th 
day  of  May,  1948, 

ORDERED  that  the  defendants,  and  each  of  them,  and 
their  officers,  agents,  servants  and  employees,  and  all  per¬ 
sons  in  active  concert  or  participation  with  them,  be  and 
they  are  hereby  restrained  pending  further  order  of  this 
Court  from  in  any  manner  encouraging,  ordering,  engaging 
in,  or  taking  any  part  in  a  threatened  strike  in  the  trans¬ 
portation  by  railroad  system  of  the  United  States,  or  from 
in  any  manner  interfering  with  or  affecting  the  orderly 
continuance  of  work  in  the  said  railway  system,  and  from 
taking  any  action  which  would  interfere  with  this  Court’s 
jurisdiction  in  the  piemises ; 

AND  IT  IS  FURTHER  ORDERED  that  the  defend¬ 
ants,  and  each  of  them,  and  their  officers,  agents,  servants 
and  employees,  and  all  persons  in  active  concert  or  partici¬ 
pation  with  them,  be  and  they  are  hereby  restrained  pend¬ 
ing  further  order  of  this  Court  from  in  any  manner  per¬ 
mitting  or  allowing  to  remain  outstanding  the  notice  and 
statement  issued  on  or  about  April  29,  1948,  by  D.  B. 
Robertson,  President,  Brotherhood  of  Locomotive  Firemen 
and  Enginemen;  A.  Johnston,  Grand  Chief  Engineer, 
Brotherhood  of  Locomotive  Engineers  and  A.  J.  Glover, 
President,  Switchmen’s  Union  of  North  America,  which 
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notice  or  statement  in  effect  called  a  strike  of  the  said 
defendant  Unions  in  the  transportation  by  railroad  sys¬ 
tem  of  the  United  States  and  the  said  defendants  are  far¬ 
ther  ordered  and  directed  to  withdraw  forthwith  the  said 
notice  and  statement  herein  described. 

AND  IT  IS  FURTHER  ORDERED  that  this  restrain¬ 
ing  order  shall  expire  at  7:45  o’clock  p.m.  on  May  19, 
1948,  -unless  before  snch  time  the  order  for  good  canse 
shown  is  extended,  or  unless  the  defendants  consent  that 
it  may  be  extended  for  a  longer  period ; 

AND  IT  IS  FURTHER  ORDERED  that  plaintiff’s 
motion  for  preliminary  injunction  be  set  down  for  hear¬ 
ing  on  May  19, 1948,  at  10 :00  o’clock  a.m. 

/s/  T.  Alan  Goldsborough 
Justice” 

2.  In  view  of  the  fact  that  the  transportation  system 
within  the  territorial  limits  of  the  United  States  of  the 
carriers  by  railroad  listed  in  Executive  Order  No.  9957, 
dated  10  May  1948  and  effective  at  noon,  EST,  that  date, 
are  presently  in  the  control,  possession  and  operation  of 
the  United  States  under  the  supervision  of  the  Secretary 
of  the  Army  in  accordance  with  such  Executive  Order,  the 
chief  executive  officers  of  all  such  carriers  will  immedi¬ 
ately  disseminate  by  the  most  effective  means  at  their  dis¬ 
posal  notice  of  this  temporary  restraining  order  to  all  of 
their  affected  employees. 

Edmond  H.  Leavey 
Edmond  H.  Leavey 
Major  General 
Chief  of  Transportation 

10  May  1948 — 2320  Hours 

(Dispatched  by  telegraph  to  Presidents  of  all  carriers 

concerned) 
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Plaintiff’s  Exhibit  #13 

Filed  Jul  7  1948  Harry  M.  Hull,  Clerk 

DEPARTMENT  OF  THE  ARMY  OPERATION  OF 

RAILROADS 
GENERAL  ORDER  NO.  2 

ALL  OUTSTANDING  EMBARGOES  ON  THE  MOVE¬ 
MENT  OF  PERISHABLES  AND  LIVE  STOCK  IS¬ 
SUED  IN  ANTICIPATION  OF  STRIKE  ACTION  WILL 
BE  CANCELLED  EFFECTIVE  IMMEDIATELY.  ALL 
CARRIERS  UNDER  FEDERAL  CONTROL  HAVE 
BEEN  NOTIFIED  DIRECTLY  THROUGH  AAR  CHAN¬ 
NELS. 

Edmond  H.  Leavey 
Major  General 
Chief  of  Transportation 

11  May  1948  0745  Hours 

(Dispatched  by  telegraph  to  all  Regional  Directors) 

Plaintiff’s  Exhibit  #14 

Filed  Jul  7  1948  Harry  M.  Hull,  Clerk 

DEPARTMENT  OF  THE  ARMY  OPERATION  OF 

RAILROADS 
GENERAL  ORDER  NO.  3 

ALL  CARRIERS  UNDER  FEDERAL  CONTROL  WILL 
COMPLY  WITH  ALL  ORDERS,  RULES,  DIRECTIVES, 
ETC.,  ISSUED  BY  THE  OFFICE  OF  DEFENSE 
TRANSPORTATION  AND  THE  INTERSTATE  COM¬ 
MERCE  COMMISSION  PRIOR  TO  FEDERAL  CON¬ 
TROL,  OR  THOSE  THAT  MAY  BE  ISSUED  BY  THOSE 
AGENCIES  DURING  FEDERAL  CONTROL.  ALL 
CARRIERS  UNDER  FEDERAL  CONTROL  HAVE 
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BEEN  NOTIFIED  DIRECTLY  THROUGH  AAR  CHAN¬ 
NELS. 

Edmond  H.  Leavey 
Major  General 

'  Chief  of  Transportation 

13  Mav  48  1200  Hours 

m 

(Dispatched  by  telegraph  to  all  Regional  Directors) 

Plaintiffs  Exhibit  #  15 
Filed  July  7, 1948 

Department  of  the  Army  Operation  of  Railroads 
General  Order  No.  4 

1.  Regional  Administration.  In  order  to  effectuate  the 
purposes  of  Executive  Order  No.  9957  and  to  provide  for 
the  orderly  administration,  supervision  and  direction  of  the 
transportation  systems,  possession,  control  and  operation 
of  which  have  been  or  hereafter  may  be  taken  and  assumed 
in  accordance  with  the  terms  thereof,  seven  Regions  have 
been  created  and  establishd  and  are  herby  confirmed  to  em¬ 
brace  and  include  all  the  real  and  personal  property  and 
other  assets  used  or  useful  in  connection  with  the  oper¬ 
ation  of  the  transportation  systems  of  the  respective  car¬ 
riers  named  in  Appendix  A  hereto.  At  the  head  of  each 
such  Region  there  shall  be  a  Regional  Director,  Depart¬ 
ment  of  the  Army  Operation  of  Railroads,  whose  name, 
principal  office  address  and  telephone  number  are  also  des¬ 
ignated  in  Appendix  A  hereto,  who  shall  be  responsible  and 
report  directly  to  the  Chief  of  Transportation,  Department 
of  the  Army. 

2.  Operation  of  Transportation  Systems  by  Existing 
Management.  The  authority  and  functions  of  the  manage¬ 
ments  of  the  carriers  whose  transportation  systems  have 
been  taken  under,  or  may  be  taken  pursuant  to,  the  pro¬ 
visions  of  the  Executive  Order  shall  be  as  prescribed  in  • 
the  Executive  Order,  subject  to  such  further  orders  or  regu¬ 
lations  as  the  Secretary  of  the  Army  or  his  authorized  dele- 
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gates  may  prescribe  as  therein  provided.  Any  protest 
against  any  such  order  or  regulation  shall  be  made  to  the 
Chief  of  Transportation,  Department  of  the  Army,  by  the 
carrier  or  other  person  aggrieved,  by  registered  mail  or 
telegram,  within  ten  (10)  days  after  the  receipt  of  the  par¬ 
ticular  order  or  regulation  or  the  publication  of  such  order 
or  regulation  in  the  FEDERAL  REGISTER,  whichever 
first  occurs.  The  chief  executive  officers  of  the  carriers  will 
report  directly  to  the  Regional  Director  to  whose  region 
their  carriers  are  assigned  for  administration  in  Appen¬ 
dix  A. 

3.  Suits,  attachments  and  garnishments  permitted  until 
further  order.  Until  further  order,  carriers  will  remain 
subject  to  suit  as  heretofore  and  to  the  levy  of  attach- 

200  ments  by  mesne  process,  garnishment,  execution  or 
otherwise,  on  or  against  the  property  and  assets  of 

the  carriers,  but  no  receivership,  reorganization  or  similar 
proceeding  affecting  any  carrier  whose  transportation  sys¬ 
tem  is  taken  under  the  Executive  Order  shall  be  instituted 
without  the  prior  written  consent  of  the  Chief  of  Trans¬ 
portation,  Department  of  the  Army.  Nothing  herein  shall 
be  deemed  to  prevent  or  require  approval  of  any  action 
authorized  or  required  by  any  interlocutory  or  final  decree 
of  any  United  States  court  in  reorganization  proceedings 
now  pending  under  the  Bankruptcy  Act  or  in  any  equity 
receivership  cases  now  pending. 

Edmond  H.  Leavey 
Edmond  H.  Leavey 
Major  General 
Chief  of  Transportation 

17  May  1948 

APPENDIX  "A” 

201  15  May  1948 

Eastern  Region 

Colonel  Gustav  Metzman,  Regional  Director 

230  Park  Avenue 

New  York  17,  New  York 

Telephone :  MUrray  Hill  9-8000 
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Corporate  Name  of  Railroad  Location  of  Operating  Army 

Headquarters  Area 

The  Ann  Arbor  Railroad  Company  Owosso,  Michigan  5 

Boston  and  Albany  Railroad  (The  New  York 

Central  Railroad  Company,  Lessee)  New  York,  New  York  1 

Boston  &  Maine  Railroad  Boston,  Massachusetts  1 

Buffalo  Creek  Railroad  Buffalo,  New  York  1 

Canadian  National  Railway  Company  Montreal,  Quebec  1 

Lines  in  New  England 

Canadian  Pacific  Railway  Company  Montreal,  Quebec  1 

Lines  in  New  England 

Central  Vermont  Railway  St.  Albans,  Vermont  1 

The  Champlain  &  St.  Lawrence  Railroad  Company  Montreal,  Quebec  1 

Chesapeake  &  Ohio  Railway  Company  Detroit,  Michigan  5 

Pere  Marquette — Detroit  Michigan 

Chicago,  Indianapolis  &  Louisville  Railway  Lafayette,  Indiana  2 

Chicago  River  &  Indiana  Railroad  Company  Chicago,  Illinois  5 

Cincinnati  Union  Terminal  Company  Cincinnati,  Ohio  2 

The  Cleveland  Union  Terminals  Company  Cleveland,  Ohio  2 

Delaware  and  Hudson  Railroad  Corporation  Albany,  New  York  1 

The  Delaware,  Lackawanna  &  Western  RR  Company  New  York,  New  York  1 

The  Detroit  and  Toledo  Shore  Line  RR  Company  Detroit,  Michigan  5 

Detroit  Terminal  Railroad  Company  Detroit,  Michigan  5 

Detroit,  Toledo  and  Ironton  RR  Company  Dearborn,  Michigan  5 

Erie  Railroad  Cleveland,  Ohio  2 

The  Federal  Valley  Railroad  Cleveland,  Ohio  ~  2 

The  Fort  Street  Union  Depot  Company  Detroit,  Michigan  5 

Grand  Trunk  Western  Railroad  Company  Detroit,  Michigan  5 

Indiana  Harbor  Belt  Railroad  Chicago,  Illinois  5 

The  Lake  Terminal  Railroad  Company  Lorain,  Ohio  2 

Lehigh  &  New  England  Railroad  Company  Bethlehem,  Pennsylvania  2 

Lehigh  Valley  Railroad  New  York,  New  York  1 

The  Lorain  &  West  Virginia  Railway  Company  Cleveland,  Ohio  2 

Louisville  &  Jeffersonville  Bridge  RR  Company  New  York,  New  York  1 

Maine  Central  Railroad  Company  Portland,  Maine  1 

Monongahela  Railway  Company  Pittsburgh,  Pennsylvania  2 

Montour  Railroad  Company  Pittsburgh,  Pennsylvania  2 

The  New  York  Central  Railroad  Company  New  York,  New  York  1 


NYC  RR — Buffalo  and  East 
NYC  RR — West  of  Buffalo 
Michigan  Central  Railroad 
C.C.C.  &  St.  L.  Railway 
Peoria  &  Eastern  Railway 
Ohio  Central 

The  New  York,  Chicago  &  St.  Louis  RR  Company  Cleveland,  Ohio  2 

The  New  York,  New  Haven  &  Hartford  RR  Company  New  Haven,  Connecticut  1 
Northampton  &  Bath  Railroad  Company  Northampton,  Pennsylvania  2 

This  list  supersedes  Regional  list  dated  11  May  1948. 
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202  Eastern  Region  (Cont’d) 


Corporate  Name  of  Railroad  Location  of  Operating  Army 

Headquarters  Area 

Pittsburgh  and  Lake  Erie  Railroad  Company  New  York,  N.  Y.  1 

Pittsburgh  and  West  Virginia  Railway  Pittsburgh,  Pa.  2 

Pittsburgh,  Chartiers  and  Youghioghey  Railwav  Pittsburgh,  Pa.  2 

Portland  Terminal  Company  Railroad  Portland,  Me.  1 

The  River  Terminal  Railway  Cleveland,  Ohio  2 

St.  Clair  Tunnell  Company  Montreal,  Quebec  1 

Union  Freight  Railroad  Boston,  Mass.  1 

The  United  States  and  Canada  Railroad  Company  Montreal,  Quebec  1 

(Canadian  National  Railway  Co.,  Lessee) 

Wabash  Railroad  Lines  St.  Louis,  Mo.  5 

West  of  Detroit  and  Toledo 
East  of  Detroit  (Buffalo  Division) 

The  Wheeling  and  Lake  Erie  Railway  Company  Cleveland,  Ohio  2 


203  15  May  1948 

Allegheny  Region 

Colonel  Roy  B.  White,  Regional  Director 
Baltimore  &  Ohio  Building 
Baltimore  &  Charles  Street 
Baltimore  1,  Maryland. 

Telephone:  Lexington  0400 


Corporate  Name  of  Railroad  Location  of  Operating  Army 

Headauarters  Area 

The  Akron,  Canton  &  Youngstown  Railroad  Akron,  Ohio  2 

The  Baltimore  &  Ohio  Chicago  Terminal  RR  Co.  Chicago,  Illinois  5 

The  Baltimore  &  Ohio  Railroad  Company  Baltimore,  Md.  2 

Bessemer  and  Lake  Erie  Railroad  Company  Pittsburgh,  Pa.  2 

Brooklyn  Eastern  District  Terminal  Brooklyn,  N.  Y.  1 

Bush  Terminal  Railroad  Company  New  York,  N.  Y.  1 

Curtis  Bay  Railroad  Company  Baltimore,  Md.  2 

The  Huntingdon  &  Broad  Top  Mountain  RR  and  Huntingdon,  Pa.  2 

Coal  Company 

The  Indianapolis  Union  Railway  Company  Indianapolis,  Ind.  2 

The  Jay  Street  Connecting  Railroad  Brooklyn,  N.  Y.  1 

Long  Island  Railway  Company  New  York,  N.  Y.  1 

McKeesport  Connecting  Railroad  Company  Pittsburgh,  Pa.  2 

New  York  Dock  Railway  Brooklyn,  N.  Y.  1 

The  Pennsylvania  Railroad  Company  Philadelphia,  Pa.  2 

Baltimore  and  Eastern  Railroad  Co. 

Reading  Company  Philadelphia,  Pa.  2 

The  Staten  Island  Rapid  Transit  Railway  Co.  New  York,  N.  Y.  1 

Strouds  Creek  and  Muddlety  Railroad  Co.  Grafton,  W.  Va.  2 

Washington  Terminal  Company  Washington,  D.  C.  2 

Central  Railroad  Company  of  New  Jersey  Jersey  City,  N.  J.  1 

Hudson  &  Manhattan  RR  Company  New  York,  N.  Y.  1 

Central  Railroad  Company  of  Pennsylvania  New  York,  N.  Y.  1 

Pennsylvania-Reading  Seashore  Lines  Philadelphia,  Pa.  2 


This  list  supersedes  Regional  list  dated  11  May  1948. 
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204 


15  May  1948 


Southeastern  Region 

Colonel  Ernest  E.  Norris,  Regional  Director 
Southern  Railway  Building 
Washington  13,  D.  C. 

Telephone:  National  4460 


Corporate  Name  of  Railroad 

Alabama  Great  Southern  Railroad  Company 
Atlantic  Coast  Line  Railroad  Company 
Atlanta  &  West  Point  Railroad  Company 
Central  of  Georgia  Railway  Company 
Charleston  &  Western  Carolina  Railway  Co. 
Cincinnati,  Burnside  &  Cumberland  River  Railway 
The  Cincinnati,  New  Orleans  and  Texas  Pacific 
Railway  Company 
Clinchfield  Railroad  Company 
Florida  East  Coast  Railway  Company 
Georgia  Railroad 

Georgia,  Southern  and  Florida  Railway  Co. 

Gulf,  Mobile  &  Ohio  Railroad  Company 
Harriman  and  Northeastern  Railroad  Co. 

Illinois  Central  Railroad  Company 
Jacksonville  Terminal  Company 
Kentucky  &  Indiana  Terminal  Railroad  Co. 
Louisville  &  Nashville  Railroad  Company 
The  Nashville,  Chattanooga  &  St.  Louis  Ry. 

New  Orleans  and  Northeastern  Railroad  Co. 
Richmond,  Fredericksburg  &  Potomac  RR  Co. 
Seaboard  Airline  Railroad  Company 
Sioux  City  Terminal  Railway  Company 
Southern  Railway  System 
Tennessee  Central  Railway  Company 
The  Western  Railway  of  Alabama 
New  Orleans  Terminal 
St.  Johns  River  Terminal 

The  Atlanta  Joint  Terminal  (Atlanta  Terminal 
Co.) 


Location  of  Operating 
Headquarters 
Washington,  D.  C. 
Wilmington,  N.  C. 
Atlanta,  Ga 
Savannah,  Ga. 
Wilmington,  N.  C. 
Washington,  D.  C. 
Washington,  D.  C. 

Erwin,  Tennessee 
St.  Augustine,  Fla. 
Atlanta,  Ga. 
Washington,  D.  C. 
Mobile,  Alabama 
Washington,  D.  C. 
Chicago,  Illinois 
Jacksonville,  Fla. 
Louisville,  Ky. 
Louisville,  Ky. 
Nashville,  Tenn. 
Washington,  D.  C. 
Richmond,  Virginia 
Norfolk,  Virginia 
Sioux  City,  Iowa 
Washington,  D.  C. 
Nashville,  Tenn. 
Atlanta,  Ga. 
Washington,  D.  C. 
Washington,  D.  C. 
Atlanta,  Ga. 


Army 

Area 


This  list  supersedes  Regional  list  dated  11  May  1948. 
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Pocahontas  Region 

Colonel  R.  H.  Smith,  Regional  Director 
Roanoke  17,  Virginia 
Tel:  ROanoke  4200 


COtOtOtOGOtOCntOtOtOCOtOtOCOCntOCOtOCOGOCO  to  to  CO  CO  CO  CO  to 
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Corporate  Name  of  Railroad  Location  of  Operating  Army 

Headquarters  Area. 

The  Chesapeake  &  Ohio  Railway  Company  Richmond,  Virginia  2 

Chesapeake  District 

Norfolk  &  Portsmouth  Belt  Line  Railroad  Norfolk,  Virginia  2 

Norfolk  &  Western  Railway  Company  Roanoke,  Virginia  2 

The  Virginian  Railway  Company  Norfolk,  Virginia  2 


This  list  supersedes  Regional  list  dated  11  May  1948. 


206  15  May  1948 

Central  Western  Region 

Colonel  Ralph  Budd,  Regional  Director 
547  W.  Jackson  Boulevard 
Chicago  6,  Illinois 
Telephone:  SUperior  1536 

Corporate  Name  of  Railroad 


The  Atchison,  Topeka  &  Santa  Fe  Railway  System 
The  Belt  Railway  of  Chicago 
Chicago  &  Eastern  Hlinois  Railroad  Company 
Chicago  &  Illinois  Midland  Railway  Company 
Chicago,  Burlington  &  Quincy  Railroad  Company 
The  Chicago,  Rock  Island  &  Pacific  Railway  Co. 

The  Colorado  &  Southern  Railway  Company 
Davenport,  Rock  Island  &  Northwestern  Ry.  Co. 

The  Denver  &  Rio  Grande  Western  Railroad  Co. 

Northwestern  Pacific  Railroad  Company 
Los  Angeles  Junction  Railway 
Chicago  &  Western  Indiana  Railroad 
Ogden  Union  Railway  and  Depot  Company 
Oregon  California  &  Eastern  Railway  Company 

Peoria  &  Pekin  Union  Railway  Company 
San  Diego  &  Arizona  Eastern  Railway  Company 
St.  Joseph  Terminal  Railroad  Company 
Union  Pacific  Railroad 
The  Western  Pacific  Railroad  Company 

Colorado  &  Wyoming  Railway  Company 
Southern  Pacific  Co.  (Pacific  Lines) 
excluding  former 
El  Paso  &  Southwestern  System 
Southern  Pacific  Co. — Former  El  Paso  & 

Southwestern  System 

Southern  Pacific  Co. — Former  Arizona  Eastern 
RR — Phoenix,  District 

This  list  supersedes  Regional  list  dated  11  May  1948. 


Location  of  Operating  Army 

Headquarters  Area 

Chicago,  Illinois  5 

Chicago,  Illinois  5 

Chicago,  Illinois  5 

Springfield,  Illinois  5 

Chicago,  Illinois  5 

Chicago,  Illinois  5 

Denver,  Colorado  5 

Davenport,  Iowa  5 

Denver,  Colorado  5 

San  Rafael,  California  6 

Los  Angeles,  California  6 

Chicago,  Illinois  5 

Ogden,  Utah  6 

(San  Francisco,  Calif,  6) 

(Klamath  Falls,  Oregon  6) 

Peoria,  Illinois  5 

Sna  Diego,  California  6 

St.  Joseph,  Missouri  5 

Omaha,  Nebraska  5 

526  Mission  Street, 

San  Francisco,  Calif.  6 

Denver,  Colorado  5 

San  Francisco,  Calif.  6 
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207  15  May  1948 

Southwestern  Region 

Colonel  J.  D.  Farrington,  Regional  Director 
LaSalle  Street  Station 
Chicago  5,  Illinois 
Telephone :  W Abash  3200 

Corporate  Name  of  Railroad  Location  of  Operating  Army 

Headquarters  Area 

The  Abilene  &  Southern  Railway  Company  Dallas,  Texas 

Asherton  and  Gulf  Railway  Company  Houston,  Texas 

Asphalt  Belt  Railway  Company  Houston,  Texas 

The  Beaumont,  Sour  Lake  &  Western  Railway  Co.  Houston,  Texas 
Burlington-Rock  Island  Railroad  Company  Houston,  Texas 

East  St.  Louis  Junction  Railroad  Company  National  Stock  Yards,  Ill. 

Fort  Worth  &  Denver  City  Railway  Company  Fort  Worth,  Texas 
Galveston,  Houston  &  Henderson  Railroad  Galveston,  Texas 

Gulf,  Colorado  and  Santa  Fe  Railway  Company  Galveston,  Texas 
Houston  and  Brazos  Valley  Railway  Company  Houston,  Texas 
Houston  Belt  &  Terminal  Railway  Company  Houston,  Texas 

Houston  North  Shore  Railway  Company  Houston,  Texas 

Iberia,  St.  Mary  and  Eastern  Railroad  Company  Houston,  Texas 
International-Great  Northern  Railroad  Company  Houston,  Texas 
The  Kansas  City  Southern  Railway  Company  Kansas  City,  Missouri 

Kansas  City  Terminal  Railway  Company  Kansas  City,  Missouri 

Kansas,  Oklahoma  &  Gulf  Railway  Companv  Muskogee,  Oklahoma 

Louisiana  &  Arkansas  Railway  Company  Kansas  City,  Missouri 

Manufacturer’s  Railway  Company  St.  Louis,  Missouri 

Midland  Valley  Railroad  Company  Muskogee,  Oklahoma 

Missouri -Kansas- Tex  as  Railroad  Company  St.  Louis,  Missouri 

Missouri-Kansas-Texas  Railroad  Co.  of  Texas  Dallas,  Texas 
Missouri  Pacific  Railroad  Company  St.  Louis,  Missouri 

New  Iberia  &  Northern  Railroad  Company  Houston,  Texas 

New  Orleans,  Texas  &  Mexico  Railway  Company  Houston,  Texas 
Oklahoma  City- Ada- Atoka  Railway  Company  Muskogee,  Oklahoma 
The  Orange  &  Northwestern  Railroad  Comnany  Houston,  Texas 
Panhandle  and  Santa  Fe  Railway  Company  Amarillo,  Texas 

Port  Terminal  Railroad  Association  Houston,  Texas 

Rio  Grande  City  Railway  Company  Houston,  Texas 

San  Antonio  Southern  Railway  Company  Houston,  Texas 

San  Antonio,  Uvalde  &  Gulf  Railroad  Company  Houston,  Texas 
San  Benito  &  Rio  Grande  Valley  Railway  Company  Houston,  Texas 
The  St.  Louis,  Brownsville  &  Mexico  Ry.  Co.  Houston,  Texas 

St.  Louis-San  Francisco  Railway  Company  Fort  Worth,  Texas 

St.  Louis  Southwestern  Railway  Company  St.  Louis,  Missouri 

St.  Louis  Southwestern  Railway  Co.  of  Texas  St.  Louis,  Missouri 

Sugar  Land  Railway  Company  Houston,  Texas 

Terminal  Railroad  Association  of  St.  Louis  St.  Louis,  Missouri 

Texas  and  New  Orleans  Railroad  Company  Houston,  Texas 

The  Texas  and  Pacific  Railway  Company  Dallas,  Texas 

This  list  supersedes  Regional  list  dated  11  May  1948. 
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Southwestern  Region  (Cont’d) 


Location  of  Operating  Army 
Corporate  Name  of  Railroad  Headquarters  Area 

The  Texas  Mexican  Railway  Company  Laredo,  Texas  4 

Texas-New  Mexico  Railway  Company  Dallas,  Texas  4 

Texas  Pacific-Missouri  Pacific  Terminal 
Railroad  of  New  Orleans  New  Orleans,  La.  4 

Texas  Short  Line  Railway  Company  Dallas,  Texas  4 

Union  Railway  Company  (Memphis)  Memphis,  Tenn.  3 

Union  Terminal  Company  Dallas,  Texas  4 

The  Weatherford,  Mineral  Wells  and  Northwestern 

Railway  Company  Dallas.  Texas  4 

The  Wichita  Valley  Railway  Company  Fort  Worth,  Texas  4 

Fort  Worth  Belt  Railway  Company  Dallas,  Texas  4 

St.  Louis,  San  Francisco,  and  Texas  Railway  St.  Louis  1,  Mo.  5 

209  15  May  1948 


Northwestern  Region 

Colonel  Charles  E.  Denny,  Regional  Director 
5th  &  Jackson  Streets 
St.  Panl  1,  Minnesota 
Tel:  CEdar  7773  ext.  261 


Corporate  Name  of  Railroad  Location  of  Operating  Army 

Headquarters  Area 

Camas  Prairie  Railroad  Company  Lewiston,  Idaho  6 

Chicago  &  North  Western  Railway  Company  Chicago,  Illinois  5 

Chicago  Great  Western  Railway  Company  Chicago,  Illinois  5 

Chicago,  Milwaukee,  St.  Paul  and  Pacific  RR  Chicago,  Illinois  5 

Chicago,  St.  Paul,  Minneapolis  &  Omaha  Ry.  Co.  Chicago,  Illinois  5 

Duluth  Missabe  and  Iron  Range  Railway  Co.  Duluth,  Minn.  5 

Iron  Range  Division 
Missabe  Division 

Duluth,  South  Shore  and  Atlantic  Railway  Marquette,  Mich.  5 

Duluth,  Winnipeg  and  Pacific  Railway  Co.  Montreal,  Quebec  1 

Elgin,  Joliet  and  Eastern  Railway  Co.  Chicago,  Illinois  5 

Great  Northern  Railway  St.  Paul,  Minn.  5 

Green  Bay  and  Western  Railroad  Company  Green  Bay,  Wisconsin  5 

Mineral  Range  Railroad  Company  Minneapolis,  Minn.  5 

The  Minneapolis  and  St.  Louis  Railroad  Co.  Minneapolis,  Minn.  5 

Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Ry.  Co.  Minneapolis,  Minn.  5 

The  Minnesota  Transfer  Railway  Company  St.  Paul,  Minn.  5 

Northern  Pacific  Railway  St.  Paul,  Minn.  5 

Oregon  Electric  Railway  Company  Portland,  Oregon  6 

The  Northern  Pacific  Terminal  Co.  of  Oregon  Portland,  Oregon  6 

Oregon  Trunk  Railway  Portland,  Oregon  6 

Spokane,  Portland  and  Seattle  Railway  System  Portland,  Oregon  6 

The  St.  Paul  Union  Depot  Company  St.  Paul,  Minn.  5 

The  Chicago,  Terre  Haute  &  Southeaastem  Ry.  Co.  Chicago,  Illinois  5 

(CM  St.  Paul  &  Pacific  Lessee) 

Des  Moines  Union  Railway  Company  Des  Moines,  Iowa  5 

Railway  Transfer  Company  of  the  City  of  Minne¬ 
apolis  Minneapolis,  Minn.  5 

Minnesota  Transfer  Railway  Co. 

Kewaunee  Green  Bay  &  Western  RR  Co.  Green  Bay,  Wise.  5 


This  list  supersedes  Regional  list  dated  11  May  1948. 


Plaintiff’s  Exhibit  #16 
Filed  Jul  7  194S  Harry  M.  Hull,  Clerk 

COPY 

Brig.  General  Paul  F.  Yount 
CENTRAL  RAILROAD  COMPANY  OF 
PENNSYLVANIA 
143  LIBERTY  STREET 
NEW  YORK,  NEW  YORK 

ATTENTION  EARL  MOORE  PRESIDENT  AND 
CHIEF  EXECUTIVE  OFFICER 
PURSUANT  TO  THE  AUTHORITY  VESTED  IN  ME 
BY  EXECUTIVE  ORDER  SIGNED  TODAY  BY  THE 
PRESIDENT  OF  THE  UNITED  STATES  I  HEREBY 
TAKE  AND  ASSUME  POSSESSION  COMMA  CON¬ 
TROL  AND  OPERATION  OF  THE  RAILROAD 
NAMED  ABOVE  EFFECTIVE  TWELVE  NOON  TO¬ 
DAY  EST  END  KENNETH  C.  ROYALL,  SECRETARY 
OF  THE  ARMY 

DISPATCHED  10  MAY  1948, 1806  HOURS 
UNCLASSIFIED 

Paul  F.  Yount,  Brig.  Gen. 
Asst.  Chief  of  Transportation 

Plaintiff’s  Exhibit  #17 
Filed  Jul  7  1948  Harry  M.  Hull,  Clerk 

COPY 

UNCLASSIFIED 

Brig.  General  Paul  F.  Yount 
HUDSON  AND  MANHATTAN  RAILROAD 
COMPANY 
30  CHURCH  STREET 
NEW  YORK,  NEW  YORK 

ATTENTION  WILLIAM  J.  EGAN,  CHAIRMAN  OF 
BOARD  AND  PRESIDENT 

PURSUANT  TO  THE  AUTHORITY  VESTED  IN  ME 
BY  EXECUTIVE  ORDER  SIGNED  TODAY  BY  THE 
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PRESIDENT  OF  THE  UNITED  STATES  I  HEREBY 
TAKE  AND  ASSUME  POSSESSION  COMMA  CON¬ 
TROL  AND  OPERATION  OF  THE  RAILROAD 
NAMED  ABOVE  EFFECTIVE  TWELVE  NOON  TO¬ 
DAY  EST  END  KENNETH  C.  ROYALL,  SECRETARY 
OF  THE  ARMY 

DISPATCHED  10  MAY  1948, 1806  HOURS 

UNCLASSIFIED 

TCACO  Gen.  Yount,  4523 

Paul  F.  Yount,  Brig.  Gen. 
Asst.  Chief  of  Transportation 

Plaintiff’s  Exhibit  #18 
Filed  Jul  7  1948  Harry  M.  Hull,  Clerk 

COPY 

UNCLASSIFIED 

Brig.  Gen.  Paul  F.  Yount 
CENTRAL  RAILROAD  COMPANY  OF 
NEW  JERSEY 
143  LIBERTY  STREET 
NEW  YORK,  NEW  YORK 

ATTENTION  EARL  MOORE  PRESIDENT  AND 
CHIEF  EXECUTIVE  OFFICER 
PURSUANT  TO  THE  AUTHORITY  VESTED  IN  ME 
BY  EXECUTIVE  ORDER  SIGNED  TODAY  BY  THE 
PRESIDENT  OF  THE  UNITED  STATES  I  HEREBY 
TAKE  AND  ASSUME  POSSESSION  COMMA  CON¬ 
TROL  AND  OPERATION  OF  THE  RAILROAD 
NAMED  ABOVE  EFFECTIVE  TWELVE  NOON  TO¬ 
DAY  EST  END  KENNETH  C.  ROYALL,  SECRETARY 
OF  THE  ARMY 

DISPATCHED  10  MAY  1948, 1806  HOURS 

UNCLASSIFIED 

TCACO  Brig.  Gen.  Yount  4523 

Paul  F.  Yount,  Brig.  Gen. 
Asst.  Chief  of  Transportation 
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Plaintiff’s  Exhibit  #19 

i  Filed  Jul  7  1948  Harry  M.  Hull,  Clerk 

Classification  canceled  by  authority  of  Chief  of 
Transportation  by  JTD  date  9  June  48. 

DEPARTMENT  OF  THE  ARMY  GENERAL  STAFF 
PLANS  AND  OPERATIONS  DIVISION 
WASHINGTON  25,  D.  C. 

P&O  004.07  (10  May  48)  DATE  10  May  1948 

SUBJECT :  Implementation  of  Executive  Order  No.  9957 
Government  Operation  of  Certain  Railroads. 
TO:  Directors,  General  jStaff  Divisions,  U.  S.  Army 
Chiefs,  Special  Staff  Divisions,  U.  S.  Army 
Chief,  Army  Field  Forces 
Commanding  Generals : 

Numbered  Armies 
Military  District  of  Washington 
Chiefs  of  Administrative  and  Technical  Services 

I  References : 

1.  Executive  Order  No.  9957,  dated  10  May  1948. 

2.  AG  letter,  dated  31  January  1947,  file:  AGAO-S 
004.01  (24  January  47)  E-M;  and  AG  letter,  dated  30  Jan¬ 
uary  1947,  file:  AGAO-S  004.01  (24  January  1947)  E-M, 
both  subject:  “Federal  Seizure  and/or  Operation  of  Pri¬ 
vate  Property  and  Federal  Military  Aid  to  Civil  Power.” 

II  THE  SECRETARY  OF  THE  ARMY  DIRECTS : 

1.  That  all  existing  directives  concerning  Executive 
Order  No.  9957  which  are  in  conflict  with  the  provisions 
of  this  directive  are  hereby  rescinded. 

2.  That  the  Director  of  Plans  and  Operations,  General 
Staff,  U.  S.  Army,  will  exercise  General  Staff  supervision 
and  direction  of  Department  of  the  Army  action  under 
the  provisions  of  Executive  Order  No.  9957. 

3.  That  the  Chief  of  Transportation  be  designated  as 
the  agent  responsible  for  the  implementation  of  all  Depart- 
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ment  of  the  Army  action,  where  the  primary  mission  is 
technical  assistance. 

4.  That  to  effectuate  the  purpose  of  the  Executive  Order 
to  provide  for  the  orderly  administration,  supervision  and 
direction  of  the  carriers  in  accordance  with  the  terms 
thereof,  there  are  hereby  created  seven  (7)  regions,  which 
will  embark  and  include  all  railroad  lines.  The  Seven  (7) 
regions,  the  railroads  they  include,  and  the  locations  of  their 
operating  headquarters  are  listed  in  attached  inclosure. 
The  Regional  Directors  shall  be  responsible  to  and  report 
directly  to  the  Chief  of  Transportation. 

5.  That  all  addressees  make  available  to  the  Chief  of 
Transportation,  at  his  request,  such  qualified  officers  and 
enlisted  personnel,  equipment,  material  and  other  supplies 
as  may  be  required  by  him  to  accomplish  his  mission  in  the 
control,  possession  and  operation  of  the  railroads. 

FOR  THE  CHIEF  OF  STAFF : 

/s/  A.  C.  Wedemeyer 
A.  C.  Wedemeyer 
Lt.  General,  GSC 
Director,  Plans  and  Oper¬ 
ations,  General  Staff, 
U.  S.  Army 

Plaintiff’s  Exhibit  #20 
Filed  Jul  7  1948  Harry  M.  Hull,  Clerk 

Instructions  to  the  'Department  of  the  Army  Representa¬ 
tives  With  Individual  Railroads 

1.  You  will  proceed  at  once  to  the  operating  headquai- 
ters  of  Southern  Railway  System  Railroad,  located  at 
Washington,  D.  C.,  to  which  you  have  been  assigned  as 
Department  of  the  Army  Representative.  Upon  arrival 
you  will  serve  a  copy  of  the  attached  Executive  Order 
and  official  notice  on  the  responsible  Representatives  of 
the  carrier,  and  advise  them  that  the  railroad  has  been 
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taken  over  by  the  Department  of  the  Army  under  the 
Executive  Order.  You  are  further  to  advise  them  that 
pursuant  to  the  terms  of  the  Executive  Order  the  manage¬ 
ment  of  the  road  will  be  left  in  their  hands  until  instruc¬ 
tions  to  the  contrary  are  received  by  you  from  higher 
authority;  that  they  are  to  proceed  with  the  operation  of 
the  railroad  in  the  usual  manner,  and  to  continue  employ¬ 
ment  of  their  employees  under  the  existing  terms  and  con¬ 
ditions  of  employment,  but  are  to  keep  you  fully  advised 
at  all  times  of  conditions  on  the  lines  of  the  carrier  and  are 
to  relay  their  needs  for  assistance  from  the  Department 
of  the  Army  through  you  except  in  case  of  emergencies. 

2.  You  are  to  report  that  you  have  assumed  your 
duties,  giving  your  address  and  24-hour  telephone  num¬ 
ber  immediately  to  the  Commanding  General,  Military  Dis¬ 
trict  of  Washington,  Washington  25,  D.  C.,  and  to  the  Re¬ 
gional  Director,  Southeastern  Region,  located  at  15th  &  K 
Streets,  N.  W.,  Washington,  D.  C.,  telephone  number  Na¬ 
tional  4460,  Extension  438. 

3.  You  are  to  make  daily  reports  of  conditions  to  the 
Regional  Director  not  later  than  1400  Washington  time, 
and  other  reports  when  indicated,  requesting  any  operat¬ 
ing  assistance  or  protection  for  the  lines,  through  him 
except  in  cases  of  emergency  when  direct  communication 
to  Artny  Commands  is  authorized.  In  such  cases  you  will, 
however,  communicate  with  the  Regional  Director  at  the 
earliest  possible  moment.  You  will  obey  all  orders  on  oper¬ 
ational  matters  received  from  the  Regional  Director,  under 
whose  command  you  will  be,  with  respect  to  such  matters. 

4.  For  military  administration,  supply  and  discipline 
you  will  be  under  the  command  of  the  Commanding  General 
of  the  Military  District  of  Washington.  He  will  provide 
you  with  necessary  office  Supplies  and  services,  clerical 
assistance,  medical  service,  and  other  matters  within  his 
administrative  jurisdiction. 

5.  In  all  public  relations  matters  you  are  to  be  guided 
strictly  by  the  attached  instructions.  Your  primary  func- 
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tion  is  to  aid  in  the  continued  orderly  operation  of  the 
railroad  to  which  you  are  assigned  as  Department  of  the 
Army  representative.  No  action  is  to  be  taken  on  your 
part  that  would  tend  in  any  way  to  defeat  the  accomplish¬ 
ment  of  that  purpose. 

6.  Additional  instructions  will  be  provided  to  you  from 
time  to  time  by  the  Chief  of  Transportation  and  your 
Regional  Director. 

Chief  of  Transportation 

PUBLIC  INFORMATION  INSTRUCTIONS  TO  ARMY 
COMMANDS,  REGIONAL  DIRECTORS  AND 
DEPARTMENT  OF  THE  ARMY  REPRESENTATIVES 

1.  It  is  desired  that  the  public  be  kept  swiftly  and  fully 
informed  of  all  matters  affecting  the  running  of  the  rail¬ 
roads  under  Department  of  the  Army  control. 

2.  A  public  relations  officer  will  be  assigned  to  each 
Regional  Director.  He  will  operate  under  the  supervision 
of  the  Army  Commander  and  in  conformity  with  General 
Policies  laid  down  by  the  Department  of  the  Army  Public 
Information  Division.  It  will  be  his  responsibility  to  re¬ 
lease  all  information  for  that  region,  except  as  mentioned 
in  paragraph  four. 

3.  Public  Information  Officer  of  the  Army  Areas  will 
cooperate  in  furnishing  necessary  information  to  Public 
Information  Officers  in  the  offices  of  the  Regional  Directors, 
but  the  latter  should  be  the  sources  of  information  on  the 
operation  of  the  roads  by  the  Department  of  the  Army. 

4.  Questions  affecting  such  matters  as  labor  policy, 
other  than  those  of  a  strictly  local  nature,  and  questions 
concerning  national  negotiations  looking  to  the  possible 
settlement  of  prior  labor  disputes  and  the  return  of  the 
railroads  to  private  hands  will  be  referred  to  the  Depart¬ 
ment  of  the  Army  Public  Information  Division. 
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Plaintiff’s  Exhibit  #21 
Filed  Jul  7  1948  Harry  M.  Hull,  Clerk 

COPY  10  MAY  1948 

TCORR  004.01  (RR)  Southwestern  Region 
Col.  J.  D.  Farrington 
President 

Chicago  Rock  Island  &  Pacific  R.  R.  Co. 

La  Salle  St.  Sta. 

Chicago  5,  Ill. 

Dear  Col.  Farrington : 

You  are  hereby  designated  as  Regional  Director  for  the 
Southwestern  Region,  Department  of  the  Army  Operation 
of  Railroads.  You  will  be  charged  with  direct  responsibil¬ 
ity  under  the  command  of  the  Chief  of  Transportation  for 
the  operation  of  all  railroads  in  the  Southwestern  Region 
as  listed  on  the  attached  list.  Department  of  the  Army 
representatives,  who  will  be  under  your  command  for 
operational  purposes,  have  been  ordered  to  the  operating 
headquarters  of  each  of  the  railroads  in  your  Region  to 
assume  control  for  the  Department  of  the  Army.  They 
have  been  instructed  not  to  interfere  with  the  operation 
of  said  railroads  without  further  instructions  from  higher 
authority,  but  to  keep  you  currently  and  fully  advised  of 
operating  and  labor  conditions  on  the  railroads.  Except  in 
cases  of  emergencies,  requests  for  protection  from  the 
railroads  to  the  Army  Commander  in  whose  area  they  oper¬ 
ate  are  to  be  made  through  your  office.  To  facilitate  the 
handling  of  such  requests,  liaison  officers  will  be  ordered 
to  your  headquarters  from  each  Army  area  into  which 
your  Region  extends. 

Where  necessary  to  insure  continued  operation  of  the 
railroads,  you  and  the  Department  of  the  Army  repre¬ 
sentatives  are  to  request  that  military  operating  personnel 
be  assigned  to  the  railroads.  Such  requests  will  normally 
be  made  by  you  upon  the  appropriate  Army  Commander, 
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although  in  extreme  emergencies  requests  may  be  made 
by  Department  of  the  Army  representatives  upon  the 
Army  Commander.  When  assigned,  operating  personnel 
while  so  functioning,  will  be  under  your  command. 

All  Department  of  the  Army  personnel  engaged  in  the 
operation  of  the  railroads  are  under  the  administrative 
command  of  the  Army,  however,  and  the  following  func¬ 
tions  will  be  performed  by  the  Army  Commander. 

a.  The  command  of  all  such  military  personnel  and  de¬ 
tachments,  except  when  engaged  in  operating  functions. 

b.  The  initiation  of  requisitions  for  and  storage  and 
issuance  of  military  supplies  and  equipment  (except  the 
supply  of  facilities,  materials,  tools,  machinery  and  equip¬ 
ment  necessary  for  railroad  operations)  to  meet  require¬ 
ments,  as  set  forth  in  separate  instructions. 

c.  Repair  and  salvage  activities  pertaining  to  military 
equipment. 

d.  Supervision  and  operation  of  fixed  Army  signal  com¬ 
munications. 

e.  Court-martial  jurisdiction. 

f.  Supervision  and  operation  of  Special  Services  and 
morale  Services  activities. 

g.  Provision  and  operation  of  laundry  facilities,  if 
necessary. 

h.  Military  Training. 

i.  Hospitalization,  sanitation,  and  evacuation. 

j.  Provision  for  housing  of  troops. 

k.  Purchase  or  lease  of  real  estate  necessary  for  activi¬ 
ties. 

l.  Army  fiscal  services. 

m.  Provision  of  adequate  religious  facilities  and  super¬ 
vision  where  existing  facilities  are  inadequate. 

n.  Repair  and  maintenance  of  real  property  and  of  utili¬ 
ties  under  Army  Area  jurisdiction. 

o.  Where  requested,  security  of  railroads  and  railroad 
facilities  under  Army  Control,  including  personal  and  real 
property. 
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Department  of  the  Army  representatives  have  been  or¬ 
dered  to  make  daily  operating  reports  to  yon  not  later 
than  1400  Washington  time.  You,  in  turn,  will  make  an 
operating  report  of  conditions  in  your  Begion  daily  to  the 
Office  of  the  Chief  of  Transportation  not  later  than  1600 
Washington  time.  Where  conditions  require  it,  more  fre¬ 
quent  reports  will  be  made. 

Officer  personnel  will  be  ordered  to  your  headquarters 
as  indicated  in  the  attached  list  with  the  exception  that 
Judge  Advocate  officers  and  Fiscal  officers  will  be  ordered 
to  the  Office  of  the  Chief  of  Transportation  for  a  brief 
period  for  indoctrination  prior  to  reporting  to  your  head¬ 
quarters. 

Public  Information  instructions  are  also  attached.  It  is 
imperative  that  these  instructions  be  carefully  observed 
and  that  nothing  be  done  that  is  within  your  power  to  pre¬ 
vent,  that  will  effect  the  continued  smooth  functioning  of 
the  carriers  under  your  charge.  Additional  officers  and 
clerical  assistants  to  the  extent  needed  may  be  obtained 
through  the  headquarters  of  the  Fifth  Army.  You  will,  at 
all  times,  keep  the  Commanding  Generals  of  the  Third, 
Fourth  and  Fifth  Armies  into  which  your  Begion  extends, 
informed  of  conditions  within  their  Army  Areas.  For  this 
purpose  the  Liaison  Officers  provided  by  the  Armies  will 
be  fully  utilized. 

To  insure  full  coverage,  Department  of  the  Army  repre¬ 
sentatives  have  been  ordered  to  numerous  small  carriers. 
If,  in  any  such  case,  the  Department  of  the  Army  repre¬ 
sentative  recommends  to  you  that  his  continued  services 
are  no  longer  required,  you  are  authorized,  in  your  dis¬ 
cretion,  to  direct  his  return  to  his  permanent  duty  station, 
in  which  event  you  will  instruct  him,  prior  to  his  departure, 
to  make  full  arrangements  with  the  carriers  to  advise  you 
promptly  of  any  conditions  thereafter  arising  that  require 
action  on  your  part.  Belease  of  Department  of  the  Army 
representatives  from  assignment  under  this  authority  will 
be  reported  to  the  Office  of  the  Chief  of  Transportation. 
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Until  further  instructions,  all  contacts  with  the  Office  of 
the  Chief  of  Transportation  will  normally  be  made  through 
the  Chief  of  Railway  Operations  Branch,  Republic  6700, 
Ext.  75448,  75453,  4959,  and  5518.  Any  questions  regard¬ 
ing  your  functions  and  responsibilities  should  be  referred 
to  him  for  clarification. 

There  are  enclosed  2  copies  of  the  TC  Plan  for  Opera¬ 
tion  of  Railways. 

Until  definite  instructions  on  the  subject  are  issued,  no 
operating  contracts  or  other  agreements  are  to  be  nego¬ 
tiated  with  the  carriers. 

Additional  instructions  will  be  issued  by  the  Chief  of 
Transportation  from  time  to  time. 

Special  reference  is  made  to  Appendix  J  and  M  which 
will  be  strictly  complied  with. 

Sincerely, 

Edmond  H.  Leavey 
Major-General 
Chief  of  Transportation 

3  Enclosures : 

1.  TC  Plan  (6) 

2.  Executive  Order 

3.  List  of  Personnel 

Plaintiff’s  Exhibit  #22 
Filed  Jul  7  1948  Harry  M.  Hull,  Clerk 

DEPARTMENT  OF  THE  ARMY 
Washington  25,  D.  C. 

11  May  1948 

By  Executive  Order  dated  the  10th  day  of  May,  1948, 
the  President  of  the  United  States  has  directed  the  Secre¬ 
tary  of  the  Army  to  assume  the  responsibility  for  posses¬ 
sion  and  control  of  the  transportation  facilities  of  this 

company,  - , 

effective  as  of  1200  o’clock  Eastern  Standard  Time  10  May, 
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1948.  This  action  was  taken  to  provide  for  the  resumption 
of  vital  transportation  service.  The  continued  operation 
of  the  faciliites  hereby  taken  is  essential  to  the  welfare 
of  the  nation. 

Kenneth  C.  Royall 
Kenneth  C.  Royall 
Secretary  of  the  Army 

Defendants’  Exhibit  #1 
Filed  Jul  7  1948  Harry  M.  Hull,  Clerk 

DEPARTMENT  OF  THE  ARMY 
Public  Information  Division 

PRESS  SECTION 
Tel.  RE  6700 
Brs.  2528  and  71252 
IMMEDIATE  RELEASE 

May  12, 1948 

SECRETARY  ROYALL  ANNOUNCES 
CONSULTANT  GROUP 

Secretary  of  the  Army  Kenneth  C.  Royall  today  issued 
the  following  statement  in  connection  with  Government 
operation  of  the  railroads  under  an  Executive  Order  issued 
by  the  President : 

.  “I  have  today  appointed  as  consultants  Mr.  Edward  F. 
•  McGrady,  Mr.  Harold  C.  Heiss  and  Mr.  William  T.  Joyner 
to  advise  me  upon  operational  problems,  if  such  problems 
should  arise,  which  might  affect  terms  and  conditions  of 
employment  on  the  railroads  during  the  period  of  Govern¬ 
ment  operation  and  control  ordered  by  President  Truman 
•.in  Executive  Order  No.  9957,  issued  on  May  10,  1948. 
.  The  function  of  these  consultants  will  be  to  assist  me  in 
^carrying  out  the  provisions  of  Paragraph  6,  of  Executive 
Order  No.  9957,  in  order  that  the  transportation  systems 
shall  be  managed  and  operated  under  the  terms  and  condi¬ 
tions  of  employment  in  effect  at  the  time  possession  was 
taken  under  that  Order.  It  is  not  my  function  to  enter 
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into  negotiations  with  either  representatives  of  manage¬ 
ment  or  employees  with  respect  to  any  changes  in  existing 
terms  and  conditions  of  employment.” 

END 

DISTRIBUTION  :Aa,  Af ,  B,  Da,  Dd,  Dm,  N. 

NOTE  TO  CORRESPONDENTS:  Biographical  ma¬ 
terial  pertaining  to  the  three  consultants  is  available  at 
Press  Section,  Army  Public  Information  Division.  Photo¬ 
graphs  are  expected  to  be  available  later  today. 

Defendants’  Exhibit  #9  (Rejected) 

Filed  Jul  7,  1948  Harry  M.  Hull,  Clerk 

Statement  Filed  on  Behalf  of  Employees  Represented  by 
Brotherhood  of  Locomotive  Engineers,  Brotherhood  of 
Locomotive  Firemen  and  Enginemen  and  Switchmen’s 
Union  of  North  America 

Before  the  President’s  Emergency  Board 

Re 

1947  Wage  and  Rule  Issues 

EVENTS  LEADING  TO  THESE  PROCEEDINGS 

1.  Operating  Employees *  Wage-Rules  Movement  of  1945- 
1946. 

On  July  24,  1945,  the  Brotherhood  of  Locomotive  Engi¬ 
neers  and  Brotherhood  of  Railroad  Trainmen  served  joint 
notices  on  the  managements  of  practically  all  railroads  in 
the  United  States  requesting  a  general  wage  increase  of 
25%,  with  a  minimum  increase  of  $2.50  per  basic  day,  and 
proposing  the  establishment  or  revision  of  44  Rules  govern¬ 
ing  the  working  conditions  of  engine,  train  and  yard  service 
employees. 

Identical  notices  were  also  served  on  the  managements 
of  the  railroads  on  July  24,  1945  by  the  Brotherhood  of 
Locomotive  Firemen  and  Enginemen,  Order  of  Railway 
Conductors  and  the  Switchmen’s  Union  of  North  America. 

On  or  about  July  24,  1945,  the  managements  of  the 
railroads  served  notices  on  the  representatives  of  their 
engine,  train  and  yard  service  employees,  consisting  of  29 
proposals  dealing  with  revisions  of  working  rules.  Many 
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of  the  carrier  proposals  would  have  deprived  their  em¬ 
ployees  of  favorable  conditions  which  have  been  standard 
in  the  agreements  for  more  than  25  years. 

A  Carriers’  Conference  Committee  was  authorized  by 
certain  eastern,  western  and  southeastern  railroads  to  rep¬ 
resent  them  in  the  handling  of  the  issues  involved  on  a 
national  basis,  and  joint  conferences  between  that  Com¬ 
mittee  and  representatives  of  the  five  organizations  com¬ 
menced  in  Chicago,  Illinois,  on  November  27,  1945. 

At  those  conferences  the  representatives  of  the  B.  L.  F.  & 
E.,  0.  R.  C.  and  S.  U.  of  N.  A.  expressed  a  desire  to  proceed 
immediately  with  the  wage  issue  and  to  hold  the  rules 
proposals  in  abeyance  pending  final  disposition  of  the  wage 
question.  The  representatives  of  the  B.  L.  E.  and  B.  R.  T. 
were  opposed  to  delaying  negotiations  on  their  rules  pro¬ 
gram.  As  result  of  this  differing  approach,  the  wage  dis¬ 
pute  involving  the  B.  L.  F.  &  E.,  0.  R.  C.  and  S.  U.  of  N.  A. 
was  submitted  to  an  Arbitration  Board,  while  an  Emer¬ 
gency  Board  was  appointed  to  investigate  the  wage-rules 
dispute  involving  the  BLE  and  BRT. 

An  Arbitration  Award,  dated  April  3,  1946,  provided 
an  increase  of  $1.28  per  day,  effective  January  1,  1946,  for 
employees  represented  by  the  BLF&E,  ORC  and  SUofNA. 
(Appendix  A,  of  this  Exhibit). 

The  Report  of  the  Emergency  Board  appointed  to  hear 
the  BLE-BRT  joint  wage  rules  proposals,  dated  April  18, 
1946,  will  be  introduced  as  a  separate  exhibit  during  these 
proceedings.  On  the  basic  wage  issue  the  Board  recom¬ 
mended  an  increase  of  $1.28  per  day  effective  January  1, 
1946. 

The  Board  made  favorable  recommendations  for  the 
adoption  of  rules  proposed  by  the  BLE  and  BRT,  with 
certain  modifications,  on  the  following  subjects: 

Overtime  in  Short  Turnaround  Passenger  Service 
Motor  or  Electric  Cars  in  Multiple  Unit  Passenger  Serv¬ 
ice — Rate  of  Compensation 
Overtime  for  Extra  Men  in  Yard  Service 
Differential  for  Yard  Conductor — Foreman 
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Initial  Terminal  Delay 

Held  at  Other  Than  Home  Terminal 

Conversion  Rule 

Automatic  Release 

Engineers  and  Firemen  Not  to  Flag  or  Throw  Switches 
Watch  Inspection 
Uniforms 
Saving  Clauses 

The  Board  also  found  substantial  merit  in  other  proposals 
of  the  organizations  and  recommended  that  the  parties 
negotiate  rules  to  correct  the  valid  complaints  of  the  em¬ 
ployees.  From  time  to  time,  at  appropriate  places  in  the 
presentation  of  the  organizations  in  this  proceeding,  de¬ 
tailed  and  specific  reference  will  be  made  to  the  Report 
of  the  1946  Board. 

On  April  19, 1946,  the  BLF&E,  ORC  and  SUNA  entered 
into  an  agreement  carrying  out  the  Award  of  the  Board 
of  Arbitration,  and  making  the  increase  of  $1.28  per  basic 
day  effective  as  of  January  1,  1946  (Appendix  B  of  this 
Exhibit). 

The  recommendations  of  the  Board,  in  respect  to  wages 
and  rules  were  not  acceptable  to  the  BLE  and  BRT.  The 
organizations  were  not  able  to  effectuate  a  satisfactory 
settlement  with  the  carriers.  Accordingly,  pursuant  to 
authority  granted  by  the  employees’  strike  ballot,  the  BLE 
and  BRT  called  for  a  peaceful  withdrawal  from  the  car¬ 
riers’  service  on  May  18,  1946.  However,  in  response  to 
the  request  of  the  President  of  the  United  States,  the  BLE 
and  BRT  moved  this  strike  date  ahead  to  May  23.  Efforts 
to  achieve  a  settlement  in  the  additional  five  day  period 
proved  unavailing,  and  the  withdrawal  from  service  was 
made  effective  at  4  P.  M.  on  May  23. 

Meanwhile,  the  BLF&E,  ORC  and  SUNA,  deeming  the 
Award  of  the  Board  of  Arbitration  to  be  inadequate  on  the 
basic  wage  issue,  filed  requests  with  the  railroads  for  an 
additional  increase ;  formal  notice  to  this  effect  was  served 
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on  the  railroads  on  May  3,  1946  (Appendix  C  of  this 
Exhibit). 

The  employees  returned  to  service  on  and  immediately 
after  May  25, 1946,  following  intervention  by  the  President 
of  the  United  States,  who  had  recommended  that  the  rules 
program  be  deferred  for  a  period  of  one  year  and  that  a 
further  20^  per  day  be  added,  effective  May  22,  to  the  $1.28 
per  day  increase  recommended  by  the  Emergency  Board. 

On  May  25,  1946,  the  following  Memorandum  of  Agree¬ 
ment  was  entered  into  between  the  representatives  of  the 
BLE  and  BRT  and  the  representatives  of  the  railroads 
as  a  basis  for  the  settlement  of  the  dispute  in  which  those 
organizations  were  involved: 

“Memorandum  of  Agreement  Between  Carriers  Repre¬ 
sented  by  the  Eastern,  Western,  and  Southeastern  Carriers 
Conference  Committees  and  Employees  Represented  by 
the  Brotherhood  of  Locomotive  Engineers  and  Brother¬ 
hood  of  Railroad  Trainmen. 

The  strike  of  the  Brotherhood  of  Locomotive  Engineers 
and  Brotherhood  of  Railroad  Trainmen  is  hereby  settled 
on  the  basis  of  the  President’s  recommendation  of  May  22. 
The  basis  of  settlement  is  a  wage  increase  of  16  cents  per 
hour,  or  $1.28  per  basic  day,  as  recommended  by  the 
President’s  Emergency  Board,  to  be  effective  as  of  Janu¬ 
ary  1,  1946  and  an  additional  increase  of  2 y2  cents  per 
hour,  or  20  cents  per  basic  day,  effective  May  22,  1946, 
making  a  total  increase  of  18^4  cents  per  hour,  or  $1.48  per 
basic  day.  The  additional  2Vc  cents  per  hour,  or  20  cents 
per  basic  day  is,  in  accordance  with  the  President’s  rec¬ 
ommendation,  in  lieu  of  rules  changes.  The  agreement  is 
that  there  will  be  a  moratorium  on  rules  for  a  period  of 
one  year.  Appropriate  agreement  will  be  executed  by  the 
parties  at  the  earliest  possible  date. 

H.  A.  ENOCHS 

Chairman, 

Eastern  Carriers’  Conference 
Committee 
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D.  P.  LOOMIS, 

Chairman, 

Western  Carriers’  Conference 
Committee 
J.  B.  PARRISH 
Chairman, 

Southeastern  Carriers’  Conference 
Committee 

JOHN  R.  STEELMAN 
Witness 

A.  JOHNSTON, 

Grand  Chief  Engineer, 

Brotherhood  of  Locomotive  Engi¬ 
neers 

A.  F.  WHITNEY 
President, 

Brotherhood  of  Railroad  Trainmen 
Washington,  D.  C.,  May  25,  1946.” 

In  formal  effectuation  of  this  settlement,  an  agreement 
was  entered  into  between  the  representatives  of  the  BLE 
and  BRT  and  the  representatives  of  the  railroads  on  May 
25,  1946,  which  provided: 

(1)  An  increase  of  $1.28  in  basic  daily  wage  rates, 
effective  January  1,  1946. 

(2)  An  additional  increase  of  20tf  in  basic  daily  wage 
rates,  effective  May  22,  1946. 

(3)  The  withdrawal  of  all  proposals  with  respect  to 
rules  or  working  conditions  as  submitted  by  the  parties  on 
or  about  July  24,  1945  with  the  understanding  that  none 
of  such  proposals  would  be  submitted  for  a  period  of  at 
least  one  year  from  the  date  of  such  agreement. 

(Appendix  E  of  this  Exhibit). 

A  separate  agreement  was  entered  into  between  the 
representatives  of  the  BLF&E,  ORC  and  SUofNA  and  the 
representatives  of  the  railroads  on  May  25,  1946,  which 
provided: 
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(1)  An  increase  of  20tf  in  basic  daily  wage  rates,  effec¬ 
tive  May  22,  1946. 

(2)  The  withdrawal  of  all  proposals  with  respect  to 
rules  or  working  conditions  as  submitted  by  the  parties  on 
or  about  July  24,  1945  with  the  understanding  that  none 
of  such  proposals  would  be  submitted  for  a  period  of  at 
least  one  year  from  the  date  of  such  agreement. 

(Appendix  D  of  this  Exhibit). 

2.  Operating  Employees’  Rules  Proposals  of  1947. 

The  “moratorium”  of  one  year  on  their  rules  program 
meant  exactly  that  to  the  five  organizations  and  to  the 
employees  represented  by  them. 

As  early  as  February  1947  joint  meetings  of  the  repre¬ 
sentatives  of  the  BLE,  BLF&E,  OBC,  BET  and  SUofNA 
determined  upon  a  joint  policy  to  resume  negotiations  with 
the  Carriers’  Conference  Committees  in  connection  with 
the  “suspended”  rules  proposals  immediately  upon  the 
expiration  of  the  moratorium  period  provided  for  by  the 
National  Agreements  of  May  25,  1946.  In  this  connection 
the  executive  officers  of  the  five  organizations  wrote  the 
following  letter  to  the  Chairmen  of  the  Carriers’  Confer¬ 
ence  Committees: 

April  19,  1947. 

Mr.  D.  P.  Loomis,  Chairman 

Western  Carriers’  Conference  Committee, 

482  Union  Station  Bldg., 

Chicago  6,  Ill. 

Mr.  H.  A.  Enochs,  Chairman 
Eastern  Carriers’  Conference  Committee, 

Room  1642  Broad  Street  Station  Bldg., 

Philadelphia,  Pa. 

Mr.  J.  B.  Parrish,  Chairman 

Southeastern  Carriers’  Conference  Committee, 

823  E.  Main  Street,  Richmond  10,  Va. 

Gentlemen : 

It  is  our  desire  to  resume  the  discussion  of  rules  pro¬ 
posals  covered  by  the  notices  served  in  your  respective 
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regions,  on  or  about  July  24, 1945,  as  promptly  as  possible 
after  the  expiration  of  the  moratorium  of  one  year  fixed 
in  the  settlements  signed  at  Washington  in  May  1946. 

We  will  appreciate  the  opening  of  said  rules  discussions 
in  the  City  of  Chicago  as  early  as  can  be  arranged,  after 
May  25, 1947. 

Your  concurrence  and  cooperation  in  the  suggested  pro¬ 
cedure  and  in  the  fixing  of  an  early  date  for  the  opening 
of  conferences,  will  be  appreciated. 

Yours  very  truly, 

C.  J.  GOFF 

C.  J.  Goff,  Asst.  Pres.  BLF&E. 

A.  F.  WHITNEY 

A.  F.  Whitney,  President  BRT 

A.  JOHNSTON 

A.  Johnston,  G.  C.  E.,  B.  L.  E. 

H.  W.  FRASER 

H.  W.  Fraser,  President  ORC 

T.  C.  CASHEN 

T.  C.  Cashen,  President  STJofNA 


The  Three  Committee  Chairmen  responded  with  uni¬ 
formity  that  the  authority  of  their  committees  had  expired 
on  the  consummation  of  the  agreements  of  May  25, 1946. 

The  position  taken  by  the  Chairmen  of  the  Carriers 1 
Conference  Committees  made  it  advisable  as  a  practical 
matter  for  the  organizations  to  serve  notices,  as  provided 
by  the  Railway  Labor  Act,  on  the  managements  of  the 
railroads,  for  proposed  changes  in  rules.  Notices,  to  which 
were  attached  a  Proposition  containing  44  items  involving 
rules  changes  desired  by  engine,  train  and  yard  service 
employees  were  resubmitted  to  the  managements  of  prac¬ 
tically  all  railroads  in  the  United  States  on  June  20,  1947 
(Appendix  F  of  this  Exhibit). 

On  the  same  date  (June  20,  1947)  the  managements  of 
the  railroads  served  notices  on  the  representatives  of  their 
engine,  train  and  yard  service  employees  of  their  desire 
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to  change  certain  rules  governing  the  working  conditions 
of  those  employees,  as  indicated  in  a  document  attached 
to  such  notices  and  designated  as  “Statement  A”  (Appen¬ 
dix  G  of  this  Exhibit). 

Formal  conferences,  as  contemplated  by  the  Railway 
Labor  Act,  were  conducted  between  the  managements  of 
the  railroads  on  which  joint  notices  of  June  20,  1947,  had 
been  served,  and  the  representatives  of  the  organizations 
on  the  respective  railroads,  and  (as  contemplated  by  the 
Employees’  Joint  Notice  of  June  20,  1947)  arrangements 
were  finally  made  to  handle  the  issues  involved  on  a 
national  basis.  Conference  Committees  were  established 
by  the  railroads  with  authority  to  represent  nearly  all  the 
important  railroads  in  the  eastern,  western  and  south¬ 
eastern  districts  of  the  United  States  and  national  con¬ 
ferences  in  connection  with  this  matter  convened  in  Chi¬ 
cago,  Illinois  on  October  7,  1947. 

3.  Operating  Employees’  Wage  Proposal  of  1947 

In  the  meantime  the  organizations  were  obliged,  as  rep¬ 
resentatives  of  the  employees  and  for  reasons  which  will 
be  developed  fully  in  the  presentation  of  the  organizations, 
to  institute  a  movement  for  increases  in  the  basic  wage 
rates.  On  September  30,  1947,  joint  notices  were  served 
by  the  representatives  of  the  five  organizations  on  the 
managements  of  the  railroads,  requesting  an  increase  of 
30%  in  basic  wage  rates  with  a  minimum  increase  of  $3.00 
per  basic  day  for  engine,  train  and  yard  service  employees 
(Appendix  H  of  this  Exhibit). 

4.  Withdrawal  of  Certain  Rules  Proposals 

During  the  conferences,  in  the  interests  of  moving 
towards  a  prompt  collective  bargaining  settlement  of 
pressing  and  merited  proposals,  the  representatives  of  the 
five  organizations  advised  the  Carriers  on  October  23  that 
the  following  items,  numbered  and  identified  as  in  the 
Employees  Joint  Notice  of  June  20, 1947,  were  withdrawn: 
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13.  TRAIN  SERVICE  (Conductors  and  Trainmen) 

Road  Conductors  and  Trainmen  shall  receive  not  less 
than  the  local  freight  rate  of  pay  for  the  following :  Local 
or  way  freight,  mine  run,  snow  plow,  pusher,  helper, 
roustabout,  road  switcher,  work,  wreck,  construction  and 
unclassified  service. 

18.  HELD  ENROUTE 

Road  crews  held  enroute,  by  reason  of  yard  congestion 
at  terminal  or  account  of  connections,  shall  be  compen¬ 
sated  for  all  time  held  on  a  minute  basis  with  a  minimum 
of  one  hour  at  pro  rata  rates  according  to  class  of  service 
and  engine  used;  such  pay  to  be  in  addition  to  all  other 
time  or  mileage  made  on  dav  or  trip. 

20.  QUALIFYING,  ATTENDING  INVESTIGA¬ 
TIONS,  ETC. 

All  employees  in  engine,  train,  yard  and  hostler  service, 
when  required  to  qualify,  requalify,  learn  all  or  a  portion 
of  the  road  or  yard,  attend  investigations,  classes  of  in¬ 
structions  or  examinations,  report  for  physical  examina-, 
tion,  including  exercise  of  seniority,  in  order  to  meet 
requirements  of  the  carrier,  will  be  paid  on  the  following 
basis : 

(a)  Actual  time  consumed,  but  in  no  case  less  than 
time  lost  had  the  employee  followed  his  turn,  and,  in  addi¬ 
tion,  any  deadheading  and  legitimate  expense. 

(b)  When  no  time  is  lost,  actual  time  with  not  less  than 
a  minimum  day  at  the  rate  applicable  to  last  service  per¬ 
formed,  and,  in  addition,  any  deadheading  and  legitimate 
expense. 

(c)  New  employees:  Full  time  in  accordance  with  the 
rules  applicable  to  the  service  for  which  they  are  qualifying 
with  not  less  than  a  minimum  day’s  pay  for  each  calendar 
day. 

21.  CREWS  USED  TO  PERFORM  MORE  THAN 
ONE  CLASS  OF  SERVICE 

Engineers  and  Firemen  (Helpers)  in  road  or  yard  serv¬ 
ice  required  to  perform  more  than  one  class  of  service  in 
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a  day  or  trip  (such  as  through  freight,  passenger  or  yard 
crews  used  to  perforin  work,  wreck  or  construction  service, 
or  vice  versa)  shall  be  paid  not  less  than  a  minimum  day 
for  the  additional  service  at  the  rates  applicable  to  same 
in  addition  to  the  miles  or  hours  of  road  trip  or  day  and 
without  any  deduction  therefrom. 

Conductors  and  Trainmen  in  all  classes  of  road  service 
required  to  perform  more  than  one  class  of  service  in  a 
day  or  trip  (such  as  through  freight  and  passenger  crews 
used  to  perform  work,  wreck  or  construction  service  or 
vice  versa)  shall  be  paid  not  less  than  a  minimum  day  for 
the  additional  service  at  the  rates  applicable  to  same  in 
addition  to  the  miles  or  hours  of  the  road  trip  or  day 
without  any  deduction  therefrom. 

23.  ATTENDING  COURT 

Engineers,  Firemen  (Helpers),  Conductors,  Trainmen, 
Yardmen,  Hostlers  and  Hostler  Helpers  required  to  attend 
court,  coroner’s  inquest,  interrogation  by  claim  agent  or 
lawyer  representing  the  railroad  shall  be  allowed  actual 
time  with  a  minimum  of  one  (1)  day  at  the  rate  of  the  last 
service  performed  for  each  day  so  engaged,  and,  in  addi¬ 
tion,  deadheading  and  expenses. 

On  each  day  time  is  lost,  shall  be  allowed  not  less  than 
the  amount  the  employee  would  have  earned  if  he  had 
worked. 

24.  LAP  BACK  OR  SIDE  TRIPS,  DOUBLING  HILLS 

Crews  in  any  class  of  road  service  required  to  make  a 

lap  back  trip,  side  trip  or  double  hills  shall  be  paid  not  less 
than  a  minimum  day  at  the  rates  applicable,  for  each  such 
trip  or  double  in  addition  to  all  other  time  earned  on  the 
day  or  trip  and  without  any  deduction  therefrom. 

28.  AUTOMATIC  RELEASE 

Crews  arriving  at  terminal  of  run  are  automatically 
released,  except  as  provided  in  short  turn-around  service 
or  other  rules  applicable;  if  used  again,  they  begin  a  new 
day. 
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29.  CONSIST  OF  CREWS 

Crews  employed  in  all  classes  of  road  service  shall 
consist  of  not  less  than  one  (1)  engineer,  one  (1)  fireman 
(helper),  one  (1)  conductor  and  at  least  two  (2)  brakemen 
with  not  less  than  three  (3)  brakemen  in  local,  mine-run 
work,  wreck  and  construction  service  except  on  light 
engines  and  in  helper  service,  an  engineer,  fireman  and 
conductor  will  be  used. 

Crews  employed  in  yard  service  shall  consist  of  not  less 
than  one  (1)  engineer,  one  (1)  fireman  (helper),  one  (1) 
conductor  or  foreman  and  at  least  two  (2)  brakemen  or 
helpers,  and  where  yardmen  are  required  to  ride  cars,  not 
less  than  three  (3)  brakemen  or  helpers  will  be  used. 

Outside  hostlers  shall  be  furnished  helpers  at  all  times. 

30.  YARD  WORK— DEFINITION  OF  YARDMEN 

The  following  shall  be  considered  yard  work,  shall  be 

handled  by  yardmen,  and  shall  be  compensated  for  under 
the  schedule  of  wages  and  rules  of  yardmen  in  all  yards 
where  yard  schedules  are  in  effect: 

(a)  The  switching  of  all  freight  and  passenger  equip¬ 
ment  operating  within  the  switching  limits; 

(b)  The  transfer  of  all  freight  and  passenger  equip¬ 
ment  operating  within  the  switching  limits; 

(c)  The  handling  of  all  construction  and  maintenance 
of  way  trains  operating  within  the  switching  limits. 

(d)  The  handling  all  work  trains  operating  within 
the  switching  limits; 

(e)  All  ground  pilot  or  herder  service  operating  within 
the  switching  limits ; 

(f)  The  giving  or  relaying  of  signals  to  yard  engine 
crews  and  the  coupling  and  uncoupling  of  cars  and  engines 
within  the  switching  limits; 

(g)  The  throwing  of  ground  switches  (except  those 
operated  by  switchtenders)  within  the  switching  limits; 

(h)  The  operating  of  hand  brakes  for  the  purpose  of 
effecting  or  controlling  the  movement  of  cars  within  the 
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a  day  or  trip  (such  as  through  freight,  passenger  or  yard 
crews  used  to  perform  work,  wreck  or  construction  service, 
or  vice  versa)  shall  be  paid  not  less  than  a  minimum  day 
for  the  additional  service  at  the  rates  applicable  to  same 
in  addition  to  the  miles  or  hours  of  road  trip  or  day  and 
without  any  deduction  therefrom. 

Conductors  and  Trainmen  in  all  classes  of  road  service 
required  to  perform  more  than  one  class  of  service  in  a 
day  or  trip  (such  as  through  freight  and  passenger  crews 
used  to  perform  work,  wreck  or  construction  service  or 
vice  versa)  shall  be  paid  not  less  than  a  minimum  day  for 
the  additional  service  at  the  rates  applicable  to  same  in 
addition  to  the  miles  or  hours  of  the  road  trip  or  day 
without  any  deduction  therefrom. 

23.  ATTENDING  COURT 

Engineers,  Firemen  (Helpers),  Conductors,  Trainmen, 
Yardmen,  Hostlers  and  Hostler  Helpers  required  to  attend 
court,  coroner’s  inquest,  interrogation  by  claim  agent  or 
.lawyer  representing  the  railroad  shall  be  allowed  actual 
time  with  a  minimum  of  one  (1)  day  at  the  rate  of  the  last 
service  performed  for  each  day  so  engaged,  and,  in  addi¬ 
tion,  deadheading  and  expenses. 

On  each  day  time  is  lost,  shall  be  allowed  not  less  than 
the  amount  the  employee  would  have  earned  if  he  had 
worked. 

24.  LAP  BACK  OR  SIDE  TRIPS,  DOUBLING  HILLS 

Crews  in  any  class  of  road  service  required  to  make  a 

lap  back  trip,  side  trip  or  double  hills  shall  be  paid  not  less 
than  a  minimum  day  at  the  rates  applicable,  for  each  such 
trip  or  double  in  addition  to  all  other  time  earned  on  the 
day  or  trip  and  without  any  deduction  therefrom. 

28.  AUTOMATIC  RELEASE 

Crews  arriving  at  terminal  of  run  are  automatically 
released,  except  as  provided  in  short  turn-around  service 
or  other  rules  applicable  j  if  used  again,  they  begin  a  new 
day. 
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29.  CONSIST  OF  CREWS 

Crews  employed  in  all  classes  of  road  service  shall 
consist  of  not  less  than  one  (1)  engineer,  one  (1)  fireman 
(helper),  one  (1)  conductor  and  at  least  two  (2)  brakemen 
with  not  less  than  three  (3)  brakemen  in  local,  mine-run 
work,  wreck  and  construction  service  except  on  light 
engines  and  in  helper  service,  an  engineer,  fireman  and 
conductor  will  be  used. 

Crews  employed  in  yard  service  shall  consist  of  not  less 
than  one  (1)  engineer,  one  (1)  fireman  (helper),  one  (1) 
conductor  or  foreman  and  at  least  two  (2)  brakemen  or 
helpers,  and  where  yardmen  are  required  to  ride  cars,  not 
less  than  three  (3)  brakemen  or  helpers  will  be  used. 

Outside  hostlers  shall  be  furnished  helpers  at  all  times. 

30.  YARD  WORK— DEFINITION  OF  YARDMEN 

The  following  shall  be  considered  yard  work,  shall  be 

handled  by  yardmen,  and  shall  be  compensated  for  under 
the  schedule  of  wages  and  rules  of  yardmen  in  all  yards 
where  yard  schedules  are  in  effect: 

(a)  The  switching  of  all  freight  and  passenger  equip¬ 
ment  operating  within  the  switching  limits; 

(b)  The  transfer  of  all  freight  and  passenger  equip¬ 
ment  operating  within  the  switching  limits; 

(c)  The  handling  of  all  construction  and  maintenance 
of  way  trains  operating  within  the  switching  limits. 

(d)  The  handling  all  work  trains  operating  within 
the  switching  limits; 

(e)  All  ground  pilot  or  herder  service  operating  within 
the  switching  limits; 

(f)  The  giving  or  relaying  of  signals  to  yard  engine 
crews  and  the  coupling  and  uncoupling  of  cars  and  engines 
within  the  switching  limits ; 

(g)  The  throwing  of  ground  switches  (except  those 
operated  by  switchtenders)  within  the  switching  limits; 

(h)  The  operating  of  hand  brakes  for  the  purpose  of 
effecting  or  controlling  the  movement  of  cars  within  the 
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switching  limits,  or  the  bleeding  of  air  brakes  on  cars  to 
be  switched  or  marking  cars  for  classification  purposes. 

NOTE:  In  the  application  of  this  rule,  no  established 
rules,  agreements  or  seniority  rights  of  road  crews  or 
hostler  helpers  will  be  disturbed  or  abrogated  except  by 
agreement. 

31.  YARD  SERVICE— NEW  WORK 

Engineers,  Firemen  (Helpers)  and  Yardmen  in  yard 
service  shall  be  paid  one  (1)  additional  day’s  pay  at  the 
rate  of  one  and  one-half  times  their  respective  rates  when 
assigned  and  required  to  perform  new  work  which  cannot 
be  completed  within  the  hours  of  their  assignment. 

NOTE :  New  Work  is  defined  as  work  not  a  portion  of 
the  regular  programmed  or  routine  work  of  the  crew. 

34.  DOUBLEHEADING  AND  HELPING  SERVICE 

(1)  With  trains  of  over  40  cars,  exclusive  of  cabooses, 
doubleheading  is  prohibited,  except  as  hereinafter  stated. 

(2)  Double-headers  may  be  run  on  any  district  pro¬ 
vided  the  rating  of  largest  engine  handling  the  train  is 
not  Exceeded,  this  subject  to  train  length  limitation  as 
provided  in  Rule  33. 

(3)  In  case  of  an  accident  to  an  engine,  consolidation 
may  be  effected  with  another  train  and  the  consolidation 
train  brought  into  terminal  as  a  double-header. 

(4)  It  is  recognized  that  the  exigencies  of  the  business 
may  require  additional  helper  service  to  that  provided  for, 
in  which  event  the  matter  shall  be  settled  by  negotiations 
between  the  management  and  committee  and  provisions 
made  for  pusher  or  helper  engines  on  any  district  to 
maintain  the  tonnage  intact  over  grades.  It  is  understood 
that  request  for  additional  helper  or  pusher  territory  will 
not  be  recognized  on  grades  of  one  per  cent  (1%)  or  less. 

(5)  In  every  instance  when  crews  are  used  in  violation 
of  Item  (1)  the  crews  used  shall  be  paid  double  compen¬ 
sation  for  the  run,  trip  or  tour  of  duty,  and  the  train  crew 
standing  for  the  service  under  schedule  rules  shall  be  paid 
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the  same  amount  that  they  would  have  been  paid  had  they 
been  used. 

(6)  In  every  instance  when  crews  are  double-headed 
in  violation  of  Item  (2)  or  (3),  crews  shall  be  paid  as 
follows : 

(a)  Trains  propelled  by  two  (2)  engines  and  handling 
tonnage  in  excess  of  the  rating  of  the  largest  engine  used 
shall  be  paid  double  time  for  the  run,  trip,  or  tour  of  duty, 
and  the  train  crew  standing  for  the  service  under  schedule 
rules  shall  be  paid  the  same  amount  that  they  would  have 
been  paid  had  they  been  used. 

(b)  Where  more  than  two  engines  are  used  on  a  train, 
the  train  crew  so  used  and  the  crews  standing  for  the 
service  under  schedule  rules  shall  be  paid  on  the  same  basis 
as  in  the  preceding  paragraph  for  each  engine  used  in 
excess  of  two  (2). 

NOTE:  For  the  purpose  of  applying  this  rule,  each 
unit  of  power  constitutes  an  engine  regardless  of  the 
source  from  which  the  energy  is  obtained,  supplied,  con¬ 
trolled  and  applied. 

35.  SICK  LEAVE  PAY  FOR 

All  employees  in  engine,  train,  yard  and  hostler  service 
shall  be  granted  sick  leave  with  pay  annually,  as  follows : 

1  to  5  years  service — 7  days  at  the  basic  rate  of  pay 
for  the  service  last  performed. 

5  to  15  years  service — 14  days  at  the  basic  rate  of  pay 
for  the  service  last  performed. 

15  to  20  years  service — 21  days  at  the  basic  rate  of  pay 
for  the  service  last  performed. 

20  years  service  or  over — 30  days  at  the  basic  rate  of 
pay  for  the  service  last  performed. 

In  the  event  all  or  part  of  sick  leave  is  not  absorbed, 
time  will  accumulate  from  year  to  year. 

37.  LOCOMOTIVE  AND  CABOOSE  EQUIPMENT 

All  locomotives  and  cabooses  (way  cars)  shall  be 
equipped  with  suitable  awnings,  windshields,  approved 
seats,  supplied  with  cold  drinking  water,  sanitary  paper 
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drinking  cups,  and,  in  addition,  cabooses  (way  cars)  shall 
be  equipped  with  electric  lights. 

39.  ASSISTANCE  FOE  FIREMEN 

On  coal-burning  locomotives  in  all  classes  of  service,  coal 
of  proper  size  for  firing  purposes  shall  be  placed  on  tenders 
at  all  coaling  stations  and  shall  be  kept  within  reach  of 
fireman  from  deck  of  locomotives  at  all  times. 

40.  APPOINTMENT  OF  YARDMASTERS 

In  the  appointment  of  yardmasters  and  assistant  yard- 
masters,  regular  or  temporary,  where  yard  men  are  em¬ 
ployed,  the  senior  qualified  yardman  making  application 
shall  be  assigned. 

41.  APPOINTMENT  OF  ROAD  FOREMEN  OF  EN¬ 
GINES 

Road  Foremen  of  Engines  and  Assistant  Road  Foremen 
will  be  taken  from  the  ranks  of  engineers  and  firemen  on 
the  seniority  district  where  the  vacancy  exists. 

At  the  conference  on  October  24,  1947,  the  Carriers 1 
Conference  Committee  ■withdrew  from  their  submission  the 
following  items: 

7.  CONSIST  OF  CREWS 

The  Management  shall  be  the  judge  as  to  the  number 
of  employees  that  will  constitute  a  crew  in  any  class  of 
service. 

All  rules,  regulations,  interpretations  or  practices,  how¬ 
ever  established,  which  conflict  with  the  above  shall  be 
eliminated. 

Where  no  rule,  regulation  or  interpretation  as  to  the 
above  proposal  exists  on  this  carrier,  the  fact  that  the 
subject  matter  is  included  in  this  uniform  proposal  is  not 
to  be  construed  as  an  admission  to  the  contrary. 

9.  COMPUTATION  OF  TIME  PAYMENTS 
Engineers  and  Firemen-Helpers: 

Compensation  in  all  classes  of  service  shall  be  computed 
on  single  time  basis  from  time  required  to  report  for  duty 
until  engine  is  placed  on  designated  track  or  engineer  or 
fireman-helper  is  relieved  regardless  of  different  classes 
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of  service  performed  during  course  of  trip  or  day’s  work. 

Time  tied  up  under  tie-up  rules  and  time  released  under 
short  turnaround  passenger  rule  to  be  deducted  in  com¬ 
puting  the  on  duty  period. 

Conductors  and  Brdkemen : 

Compensation  in  all  classes  of  service  shall  be  computed 
on  single  time  basis  from  time  required  to  report  for  duty 
until  conductor  or  brakeman  is  relieved  from  duty  regard¬ 
less  of  different  classes  of  service  performed  during  course 
of  trip  or  day’s  work. 

Time  tied  up  under  tie-up  rule  and  time  released  under 
short  turnaround  passenger  rule  to  be  deducted  in  comput¬ 
ing  the  on  duty  period. 

Yardmen: 

Compensation  in  all  classes  of  service  shall  be  computed 
on  single  time  basis  from  time  required  to  report  for  duty 
until  yardman  is  relieved  from  duty. 

General: 

All  rules,  regulations,  interpretations  or  practices,  how¬ 
ever  established,  which  conflict  with  the  above  shall  be 
eliminated. 

Where  no  rule,  regulation  or  interpretation  as  to  the 
above  proposal  exists  on  this  carrier,  the  facts  that  the 
subject  matter  is  included  in  this  uniform  proposal  is  not 
to  be  construed  as  an  admission  to  the  contrary. 

10.  ENGINE  CREWS  HANDLING  THEIR  EN¬ 
GINES  BETWEEN  STATIONS  OR  YARDS  AND 
ROUNDHOUSES 

All  rules  or  practices  now  in  effect,  however  established, 
which  limit  or  restrict  the  use  of  engine  crews  in  any 
class  of  service  from  handling  their  engines  between  pas¬ 
senger  station,  yard,  and  enginehouse  or  other  designated 
point  as  a  part  of  their  trip  or  tour  of  duty  shall  be 
eliminated.  There  shall  be  no  basis  for  claims  for  hostlers 
or  other  employees  for  pay  as  a  result  of  such  handling  by 
engine  crews,  or  the  performance  of  any  duties  in  con¬ 
nection  with  such  handling  or  movements. 
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All  rules,  practices  or  interpretations,  however  estab¬ 
lished,  which  require  that  trainmen,  yardmen,  herders,  or 
pilots  accompany  hostlers  or  engine  crews  in  connection 
with  light  engine  movements  between  shops,  roundhouses 
or  other  locations  and  train  yards  or  passenger  stations 
shall  be  eliminated  and  there  shall  be  no  basis  for  claims 
by  trainmen,  yardmen,  herders,  pilots  or  other  employees 
because  of  the  performance  of  such  service  by  engine  crews 
or  hostlers. 

Where  no  rule,  regulation  or  interpretation  as  to  the 
above  proposal  exists  on  this  carrier,  the  fact  that  the 
subject  matter  is  included  in  this  uniform  proposal  is  not 
to  be  construed  as  an  admission  to  the  contrary. 

11.  WORK  ON  SUCCEEDING  SHIFT  AND  WORK 
BY  ONE  OR  MORE  MEMBER  OF  A  CREW 

(a)  A  member  working  on  a  next  succeeding  shift  be¬ 
cause  of  some  member  of  such  shift  not  showing  up  for 
some  reason  or  another  will  be  paid  on  the  minute  basis 
for  the  actual  time  so  worked.  When  the  regular  man 
reports  and  is  permitted  to  relieve  the  man  working 
through,  the  regular  man  will  be  paid  on  the  minute  basis 
only  for  the  time  actually  worked. 

(b)  The  use  of  one  or  more  members  of  a  crew  to  work 
with  another  crew,  or  the  use  of  one  or  more  members  of 
a  crew  to  line  up  switches  for,  or  give  signals  to,  road  or 
transfer  trains  or  yard  crews,  or  to  work  as  pilot,  herder, 
or  otherwise,  shall  be  permissible,  and  all  claims  growing 
out  of  such  use  of  employees  are  barred. 

(c)  All  rules,  regulations,  interpretations  or  practices, 
however  established,  which  conflict  with  the  above  shall  be 
eliminated. 

Where  no  rule,  regulation  or  interpretation  as  to  the 
above  proposal  exists  on  this  carrier,  the  fact  that  the 
subject  matter  is  included  in  this  uniform  proposal  is  not 
to  be  construed  as  an  admission  to  the  contrary. 


329  A 


13.  CREW  UNIT  RULE— ROAD  TRAIN  SERVICE 

In  all  classes  of  road  train  service  the  time  of  each  em¬ 
ployee  will  commence  at  the  time  he  is  required  to  report 
for  duty  and  does  so  report  and  continues  until  he  is  re¬ 
lieved  from  duty. 

Any  schedule  rules,  practices,  or  customs  to  the  contrary 
dealing  with  the  reporting  and  relieving  time  and  pay  of 
crew  members  on  other  than  an  individual  basis,  are  elim¬ 
inated. 

Where  no  rule,  regulation  or  interpretation  as  to  the 
above  proposal  exists  on  this  carrier,  the  fact  that  the 
subject  matter  is  included  in  this  uniform  proposal  is  not 
to  be  construed  as  an  admission  to  the  contrary. 

16.  DEFINITION  OF  PHRASE  IN  HELD-AWAY- 
FROM-HOME-TERMINAL  RULE 

Add  following  provisions  to  existing  held-away-from- 
home-terminal  rule : 

The  words  “the  regular  rate  per  hour  paid  them  for 
the  last  service  performed”  mean,  in  the  case  of  engineers, 
firemen,  conductors,  and  trainmen  in  unassigned  passenger 
service,  one-eighth  (1/8)  of  the  applicable  passenger  per 
day  rate. 

All  rules,  regulations,  interpretations  or  practices,  how¬ 
ever  established,  which  conflict  with  the  above  shall  be 
eliminated. 

Where  no  rule,  regulation  or  interpretation  as  to  the 
above  proposal  exists  on  this  carrier,  the  fact  that  the 
subject  matter  is  included  in  this  uniform  proposal  is  not 
to  be  construed  as  an  admission  to  the  contrary. 

21.  ELIMINATION  OF  PAYMENTS  ACCOUNT 
DEADHEADING  DUE  TO  EXERCISE  OF  SENIOR¬ 
ITY,  ETC. 

(a)  Employees  will  not  be  paid  for  deadheading  in  con¬ 
nection  with  or  by  reason  of — 

(1)  the  exercise  of  seniority  by  themselves  or  other  em¬ 
ployees, 
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(2)  relieving  employees  who  are  off  duty  for  any  rea¬ 
son, 

(3)  attending  court,  coroner’s  inquests  or  similar 
hearings. 

(b)  Employees  will  not  be  paid  for — 

(1)  visiting  company  doctor, 

(2)  attending  rules  or  promotion  examinations  or  in¬ 
struction  classes, 

(3)  attending  investigations  or  hearings,  or 

(4)  learning  or  qualifying  on  the  characteristics  of 
the  road  of  their  own  seniority  district  or  of  seniority  dis¬ 
tricts  other  than  their  own,  or  qualifying  for  service 
under  any  circumstances  when  occasioned  by  or  through 
the  exercise  of  seniority. 

(c)  All  rules,  regulations,  interpretations  or  practices, 
however  established,  which  conflict  "with  the  above  shall 
be  eliminated. 

Where  no  rule,  regulation  or  interpretation  as  to  the 
above  proposal  exists  on  this  carrier,  the  fact  that  the  sub¬ 
ject  matter  is  included  in  this  uniform  proposal  is  not  to 
be  construed  as  an  admission  to  the  contrary. 

23.  ELIMINATION  OF  AUTOMATIC  RELEASE 
RULE 

All  rules,  customs  or  practices,  however  established,  that 
provide  for  automatic  release  of  crews  upon  arrival  at 
terminal  or  end  of  run,  or  when  run  off  assigned  territory, 
shall  be  eliminated. 

Where  no  rule,  regulation  or  interpretation  as  to  the 
above  proposal  exists  on  this  carrier,  the  fact  that  the 
subject  matter  is  included  in  this  uniform  proposal  is  not 
to  be  construed  as  an  admission  to  the  contrary. 

24.  ELIMINATION  OF  RESTRICTIONS  IN  SHORT 
TURNAROUND  FREIGHT  RULE 

Crews  in  assigned,  pool  or  irregular  freight  service  may 
be  assigned  or  called  on  a  straight-away  or  turnaround 
basis  where  the  straight-away  miles  from  the  initial  start¬ 
ing  point  to  the  turnaround  point  are  less  than  100.  If 
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such  crews  in  pool  or  irregular  freight  service  are  tied 
up  at  a  turnaround  point,  except  when  tied  up  under  the 
Hourse  of  Service  Law,  they  will  be  paid  a  minimum  of  100 
miles  or  eight  (8)  hours  from  the  initial  point  to  the  tie-up 
point  and  in  the  same  manner  from  the  tie-up  point  when 
put  on  duty  back  to  the  initial  point.  If  run  on  a  con¬ 
tinuous  time  basis  from  the  initial  point  to  the  turning 
point  and  back  to  the  initial  point,  they  will  be  paid  miles 
or  hours,  whichever  is  greater,  on  a  continuous  time  basis. 

Crews  in  pool  or  irregular  freight  service  may  be  called 
to  make  short  trips  and  turnarounds  with  the  understand¬ 
ing  that  one  or  more  turnaround  trips  may  be  started  out 
of  the  same  terminal  and  they  will  be  paid  actual  miles 
with  a  minimum  of  100  miles  for  a  day  providing  that  they 
shall  not  be  required  to  begin  work  on  a  succeeding  trip 
out  of  the  initial  terminal  after  having  been  on  duty  eight 
(8)  consecutive  hours  or  having  made  100  miles  or  more 
except  as  a  new  day  subject  to  the  first  in,  first  out  rule 
or  practice. 

Crews  in  pool  or  irregular  freight  service  may  be  called 
to  make  short  trips  and  turnarounds  preceding  or  follow¬ 
ing  a  trip  straight-away  over  a  division  or  assigned  dis¬ 
trict  on  a  continuous  time  basis  with  the  understanding 
that  the  miles  of  such  turnaround  trips  do  not  exceed  99 
and  with  the  understanding  that  they  shall  not  be  required 
to  begin  work  on  a  succeeding  trip  out  of  the  terminal 
after  having  been  on  duty  eight  (8)  consecutive  hours  ex¬ 
cept  as  a  new  day  subject  to  the  first  in,  first  out  rule  or 
practice. 

All  rules,  regulations,  interpretations  or  practices,  how¬ 
ever  established,  which  conflict  with  the  above  shall  be 
eliminated. 

Where  no  rule,  regulation  or  interpretation  as  to  the 
above  proposal  exists  on  this  carrier,  the  fact  that  the 
subject  matter  is  included  in  this  uniform  proposal  is 
not  to  be  construed  as  an  admission  to  the  contrary. 


332  A 


These  respective  withdrawals  were  evidenced  by  a  letter 
dated  November  3,  1947,  from  the  Carriers’  Committee  to 
the  representatives  of  the  five  organizations,  approved  in 
writing  by  the  latter  (Appendix  I  of  this  Exhibit). 

5.  Conferences  on  Wages  and  Rides,  Jointly  Considered 

On  October  31,  approximately  30  days  following  the 

serving  of  the  joint  notice  of  September  30,  1947,  with  re¬ 
spect  to  wages,  the  Carriers’  Conference  Committees  were 
requested  by  the  executive  officers  of  the  five  organizations 
to  handling  the  wage  question  to  a  conclusion  on  a  national 
basis.  At  the  conferences  which  were  conducted  on  that 
date  the  wage  question  was  also  brought  up  by  the  rep¬ 
resentatives  of  the  organizations  for  discussion  and  at  all 
subsequent  conferences  between  October  31  and  November 
13,  1947,  both  the  rules  question  and  the  wage  question 
were  discussed  concurrently. 

On  November  13,  1947,  the  representatives  of  the  ORC 
and  BRT  determined  to  negotiate  with  the  Carriers’  Con¬ 
ference  Committee  (separate  and  apart  from  the  BLE, 
BLF&E  and  SUofNA)  in  order  to  effectuate  speedy  settle¬ 
ment  on  the  question  of  basic  wage  rates. 

The  representatives  of  the  BLE,  BLF&E  and  SUofNA 
were  not  inclined  to  dispose  of  the  wage  and  rules  issues 
on  the  terms  suggested  by  the  Carriers’  Conference  Com¬ 
mittee,  which  were  apparently  acceptable  to  the  BRT 
and  ORC. 

6.  The  Separate  Settlement  of  the  BRT  and  ORC 

Following  separate  negotiations  commenced  on  Novem¬ 
ber  13,  1947,  the  BRT  and  ORC  on  November  14  entered 
into  an  Agreement  in  settlement  of  the  issues  arising  from 
the  notice  of  September  30,  1947,  relating  to  basic  wage 
rates  (Appendix  J  of  this  Exhibit).  On  the  same  day  a 
Memorandum  of  Understanding  was  executed  between  the 
Carriers’  Conference  Committee  and  the  BRT  and  ORC 
under  which  certain  of  the  rules  proposals  of  June  20, 
1947  were  settled,  others  left  to  further  negotiations,  and 
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the  remaining  proposals  were  withdrawn  (Appendix  K  of 
this  Exhibit). 

The  wage  settlement  involved  a  basic  daily  wage  rate 
increase  of  $1.24,  with  corresponding  increase  for  certain 
monthly  paid  employees. 

The  Memorandum  of  Understanding  on  the  rules  pro¬ 
posals  settled,  for  the  employees  represented  by  BRT 
and  ORC : 

(a)  the  issue  of  hours  of  service  and  computation  of 
overtime  in  short  turnaround  passenger  service; 

(b)  the  issue  of  differentials  above  yard  helper’s 
(brakemen’s)  rates  for  yard  conductors  (foremen); 

(c)  the  issue  of  compensation  for  time  held  away  from 
home  terminals ;  and 

(d)  the  issue  of  minimum  daily  guaranteed  earnings 
for  yard  switchmen. 

Of  proposals  for  rules  originally  served  on  the  Carriers 
on  June  20,  1947,  those  organizations  reserved  for  further 
negotiations,  the  following :  • 

(Rule  5) — Overtime  for  Extra  Yardmen; 

(Rule  16) — Final  Terminal  Delay; 

(Rule  19) — Conversion  Rule; 

(Rule  43) — Uniforms ;  and 

(Rule  45) — Savings  Clause. 

Carrier  proposals  on  which  further  negotiations  were 
agreed  to  be  held  included : 

(Proposal  1) — Yard  Starting  Time; 

(Proposal  2-C) — Right  to  Establish  and  Abolish  Yard 
Service  and  Yard  Assignments  and  to  Designate  and 
Change  Switching  Limits ; 

(Proposal  4) — Time  Limit  on  Claims; 

(Proposal  12) — Coupling  and  Uncoupling  Air  Hose,  Re¬ 
leasing  Air  Brakes  on  Cars  (“Bleeding  Cars”)  Prior  to 
Switching; 

•  In  addition  to  certain  rules  relating  to  yardmasters  and 
dining  car  stewards,  none  of  whom  are  involved  in  these 
proceedings. 
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(Proposal  18) — Pay  for  Time  Lost  to  be  Reduced  by 
Other  Earnings ; 

(Proposal  19) — Interdivisional  Runs;  and 

(Proposal  25) — Pooling  of  Cabooses. 

In  so  far  as  BRT  and  ORC  were  concerned,  both  of 
those  organizations  and  the  Carriers  withdrew  all  other 
rules  proposals  exchange  on  or  about  June  20, 1947. 

A  formal  Agreement  pursuant  to  this  Memorandum  of 
Understanding  was  entered  into  between  BRT  and  ORC 
on  the  one  hand  and  the  Carriers  on  the  other  hand  on 
November  21, 1947  (Appendix  L  of  this  Exhibit). 

On  December  12,  1947,  the  BRT  and  ORC  entered  into 
an  agreement  with  the  Carriers’  Committees  that  consti¬ 
tuted  final  disposition  of  the  notices  those  parties  had 
served  on  or  about  June  20,  1947.*  (Appendix  M  of  this 
Exhibit)  This  Agreement  will  be  referred  to  specifically 
and  in  detail  at  appropriate  times  during  the  organizations’ 
presentation. 


*  With  the  exception  of  proposals  relating  to  Dining  Car 
Stewards,  on  which  negotiations  were  to  continue.  Dining 
Car  Stewards  are  not  represented  in  the  instant  pro¬ 
ceedings. 

7.  Further  Conferences  and  Mediation 

Negotiations  between  the  Carriers’  Conference  Com¬ 
mittee  and  the  representatives  of  the  BLE,  BLF&E  and 
SUofNA  continued  until  November  19, 1947,  when  the  con¬ 
ferences  terminated  and  the  Carriers’  Conference  Com¬ 
mittee  invoked  the  services  of  the  National  Mediation 
Board. 

Failing  to  reach  a  satisfactory  settlement  of  the  issues 
involved  through  direct  negotiations  with  the  Carriers’ 
Conference  Committee,  the  representatives  of  the  BLE, 
BLF&E  and  SUofNA  referred  the  entire  matter  to  the 
employees  they  represent  in  the  form  of  a  strike  ballot 
(Appendix  N  of  this  Exhibit). 
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Certain  organization  and  carrier  proposals  had  been 
withdrawn  on  October  23  and  24.  The  separation  of  the 
conferences  occasioned  the  withdrawal  from  the  program 
of  the  BLE,  BLF&E  and  SUofNA  of  rules  relating  to 
road  train  service  employees  only.  As  a  consequence,  at 
the  outset  of  Mediation  Conferences,  under  the  auspices 
of  the  National  Mediation  Board  on  November  24,  1947, 
the  issues  remaining  were  these : 

Disputed  Issues  Covered  by  Mediation  Case  A-2705 
Employees  Wage  Demands  As  Contained  In  Joint  Notiee 
Dated  September  30, 1947 : 

“That  effective  November  1,  1947,  all  existing  basic 
daily  wage  rates  be  increased  thirty  (30)  percent  with  a 
minimum  money  increase  of  $3.00  on  the  basic  day.  The 
same  percentage  of  increase  applied  to  the  basic  day  will 
be  applied  to  all  arbitraries,  miscellaneous  rates,  special 
allowances,  and  to  daily  and  monthly  guarantees.* * 
Employees  Rules 

I —  Standardizing  Wage  Rates  Between  The  Territories 

3 —  Passenger  Service — Overtime 

4 —  Motor  Or  Electric  Cars  In  Multiple  Unit  Passenger 
Service 

5 —  Yard  and  Hostler  Services 

6 —  Minimum  Rate — Engineers  and  Firemen  (Helpers) 

7 —  Minimum  Rate — Engineers  and  Firemen  (Helpers) 

8 —  Minimum  Rate — Engineers  and  Firemen  (Helpers) 

9 —  Hostlers  and  Hostler  Helpers — Rate  of  Pay 

10  Rates  For  Yard  Switch  Tenders 

II —  Minmum  Guarantee — Regular  and  Extra  Service 

14 —  Differentials 

15 —  Initial  Terminal  Delay 

16 —  Final  Terminal  Delay 

17 —  Held  at  Other  Than  Home  Terminal 

19 — Conversion  Rule 

22 — Deadheading 

25 —  Sundays  and  Holidays — Rate  For 

26 —  Points  for  Going  On  and  Off  Duty 
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27 — Pilot  Service 

36 — Eating  and  Sleeping  Accommodations 

38 — Flagging  and  Throwing  Switches 

42 — Watch  Inspection 

45 — Saving  Clauses 
Carriers ’  Rules: 

1 —  Yard  Starting  Time 

2 —  Road  Crews  Performing  Switching — Right  to  Estab¬ 
lish  and  Eliminate  Yard  Engine  Service  Designation  of 
Switching  Limits 

3 —  Handling  Freight  in  Passenger  Trains 

4 —  Time  Limit  on  Claims 

5 —  Reduction  in  Crews — Passenger  Service 

6 —  Self-Propelled  Roadway  and  Shop  Equipment  and 
Machines 

8 — Motor  Cars 

12 — Coupling  and  Uncoupling  Air  Hose 

Releasing  Air  Brakes  on  Cars  (“Bleeding  Cars”) 
Prior  to  Switching 

14 —  Passenger  Service — Overtime 

15 —  Limitation  of  Runaround  Payment 

17 —  Flagging  in  Connection  With  Maintenance  of  Way 
and  Construction  Jobs 

18 —  Pay  for  Time  Lost  to  Be  Reduced  by  Other  Earn¬ 
ings 

19 —  Interdi visional  Rims 

20 —  Elimination  of  Train  and  Tonnage  Limit  Rules  and 
Double  Pay  or  Other  Additional  Compensation  Rules  in 
Connection  Therewith 

22 — W ork  That  May  Be  Performed  by  Yardmasters  and 
Other  Supervisory  Officers  or  Employees — Promotion  to 
Yardmaster’s  Positions 

8.  Wage  and  Rules  Proposals  of  B.  L.  E.,  B.  L.  F.  &  E. 
and  S.  U.  of  N.  A.  Before  the  Board 

On  January  5,  1948,  after  a  holiday  recess  in  the  media¬ 
tion  sessions,  the  B.  L.  E.,  B.  L.  F.  &  E.,  and  S.  U.  N.  A. 
addressed  a  letter  to  the  National  Mediation  Board,  to 
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which  was  appended  copy  of  their  final  proposals,  offered 
as  a  complete  settlement  of  the  requests  presently  pend¬ 
ing,  for  a  wage  increase  and  for  new  working  rules  and/or 
changes  in  existing  working  rules. 

•  •  •  • 

Plaintiffs  Exhibit  #  4 
Filed  Jul  7  1948  Harry  M.  Hull,  Clerk 

NATIONAL  MEDIATION  BOARD 
Washington  (25) 

CERTIFICATION 

To  Whom  It  May  Concern: 

I,  Robert  F.  Cole,  Secretary  of  the  National  Mediation 
Board,  do  hereby  certify  that  the  attached  copy  of  the 
Report  to  the  President  by  the  Emergency  Board  created 
January  27,  1948,  pursuant  to  Section  10  of  the  Railway 
Labor  Act  to  investigate  unadjusted  disputes  concerning 
rates  of  pay  and  working  rules  involving  the  Akron,  Canton 
&  Youngstown  Railroad  Company  and  other  Carriers,  and 
certain  of  their  employees  represented  by  the  Brotherhood 
of  Locomotive  Engineers,  the  Brotherhood  of  Locomotive 
Firemen  &  Enginemen,  and  the  Switchmen’s  Union  of 
North  America  is  a  true  and  complete  copy  of  the  official 
records  kept  in  the  office  of  the  National  Mediation  Board, 
which  is  a  public  office  of  the  United  States  not  pertaining 
to  a  court. 

In  witness  whereof,  I  have  hereunto  affixed  the  official 
seal  of  the  National  Mediation  Board  and  subscribed  my 
name  at  Washington,  D.  C.,  this  18th  day  of  May,  1948. 

/s/  Robert  F.  Cole 
Secretary,  National  Mediation  Board 
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TO 

THE  PRESIDENT 


BY  THE 

EMERGENCY  BOARD 


CREATED  JANUARY  27,  1948 
PURSUANT  TO  SECTION  10  OF 
THE  RAILWAY  LABOR  ACT 


To  investigate  unadjusted  disputes  concerning 
rates  of  pay  and  working  rules  involving  the 
Akron,  Canton  &  Youngstown  Railroad  Com¬ 
pany  and  other  Carriers,  and  certain  of  their 
employees  represented  by  the  Brotherhood  of 
Locomotive  Engineers,  the  Brotherhood  of 
Locomotive  Firemen  &  Enginemen,  and  the 
Switchmen's  Union  of  North  America 


(NMB  Case  A-2705) 


CHICAGO,  ILLINOIS 
MARCH  27,  1948 


(No.  57) 
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LETTER  OF  TRANSMITTAL 

Chicago,  Illinois,  March  £7, 1943. 

The  President, 

The  White  House. 

Mr.  President:  The  Emergency  Board  appointed  by  you  January 
30, 1948  pursuant  to  Section  10  of  the  Railway  Labor  Act  to  investi¬ 
gate  a  controversy  concerning  wages  and  working  rules  between  cer¬ 
tain  major  railroads  of  the  country  and  certain  of  their  employees 
represented  by  the  Brotherhood  of  Locomotive  Engineers,  the  Brother¬ 
hood  of  Locomotive  Firemen  and  Enginemen,  and  the  Switchmen’s 
Union  of  North  America,  has  the  honor  to  submit  herewith  its  report 
and  recommendations  based  upon  its  investigation  of  the  issues  in 
dispute. 

Respectfully  submitted. 

Wic  M.  Leiserson,  Chairman 

George  E.  Btjshnell,  Member. 

W.  Willard  Wertz,  MemJber. 
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REPORT  TO  THE  PRESIDENT  BY  THE 

BOARD 


W/J  I  V 


AGENCY 


INTRODUCTORY  STATEMENT  AND  BACKGROUND 
OF  THE  DISPUTE 


The  Executive  Order  (9929)  creating  the  Emergency  Board  was 
issued  January  27,  1948  (Appendix  A),  and  the  members  of  the 
Board  were  appointed  3  days  later.  On  February  2, 1948,  the  Board 
met  in  Chicago,  Ill.,  and  began  receiving  testimony  and  argument 
from  the  parties  in  dispute.  Ward  &  Paul  of  Washington,  D.  C.,  were 
appointed  official  reporters  of  the  proceedings.  Public  hearings  were 
held  daily,  except  Sundays,  from  February  2  to  March  10,  inclusive. 
On  February  21,  1948,  the  parties  entered  a  stipulation  agreeing  to 
extend  until  March  27  the  date  for  the  Board  to  submit  its  report  and 
recommendations  to  the  President.  The  extension  of  time  was  ap¬ 
proved  by  the  President  on  February  26, 1948. 

After  the  close  of  the  hearings  on  March  10,  conferences  were  held 
with  representatives  of  the  parties  for  the  purpose  of  securing  a  settle¬ 
ment  of  all  or  part  of  the  issues  in  dispute  by  mutual  agreement.  This 
effort  proved  unavailing,  and  the  Board  then  went  into  executive 
session  to  consider  the  evidence  and  arguments,  and  to  prepare  its 
report  and  recommendations.  The  record  consists  of  33  volumes, 
6825  pages,  and  more  than  130  exhibits. 

The  appearances  are  listed  in  Appendix  B  hereof. 

The  issues  before  the  Board  originated  in  1945.  On  July  24  of 
that  year  the  five  organizations  representing  “operating  employees” 1 
served  identical  notices  on  the  managements  of  practically  all  rail¬ 
roads  in  the  United  States  requesting  a  general  wage  increase  of  25 
percent,  with  a  minimum  of  $2.50  per  day,  and  proposing  the  estab¬ 
lishment  or  revisioh  of  44  working  rules.  On  the  same  day  the  Class 
I  carriers  submitted  to  the  organizations  representing  engine,  train  and 
yard  switching  employees  29  proposals  for  revising  working  rules. 

Arrangements  were  made  for  national  handling  of  the  two  sets  of 
proposals  by  a  Carriers’  Conference  Committee  and  representatives  of 
the  five  operating  organizations.  During  these  joint  conferences,  three 

i  Employees  engaged  directly  In  moving  trains,  represented  by  Brotherhood  of  Locomotive 
Engineers,  Brotherhood  of  Locomotive  Firemen  and  Bnglnemen,  Order  of  Railway  Con¬ 
ductors,  Brotherhood  of  Railroad  Trainmen,  and  Switchmen’s  Union  of  North  America. 

(!) 
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of  the  organizations  (BLF&E,  ORC,  and  SUN  A)  preferred  to  proceed 
immediately  with  the  wages  question,  and  to  hold  in  abeyance  the 
proposals  for  revising  rules.  The  other  two  organizations  (BLE 
and  BRT)  objected  to  postponing  consideration  of  the  rules  proposals, 
and  thereafter  the  carriers  dealt  separately  with  the  two  groups  of 
organizations. 

The  wage  dispute  with  the  first  three  organizations  was  then  sub¬ 
mitted  to  an  Arbitration  Board  which  awarded  a  wage  increase  of  16 
cents  per  hour.  An  Emergency  Board  was  appointed  to  investigate 
both  the  rules  and  wage  disputes  involving  the  BLE  and  the  BRfT 
and  it  recommended  the  same  wage  increase.  These  two  organizations 
did  not  accept  the  recommendations  of  the  Emergency  Board.  After 
a  brief  strike  a  settlement  was  arranged  by  which  wages  were  increased 
38%  cents  an  hour  (16  cents  effective  January  1, 1946, 2 %  cents  effec¬ 
tive  May  25, 1946),  on  condition  that  the  matter  of  revising  working 
rules  be  postponed  for  a  period  of  one  year.  Subsequently  the  same 
settlement  was  arranged  with  the  other  three  operating  organizations 
and  with  the  organizations  representing  nonoperating  employees. 

The  one  year  moratorium  on  rules  having  expired,  all  five  operating 
organizations  again  served  identical  notices  on.  the  carriers,  June  20, 
1947,  requesting  44  changes  in  working  rules.  The  same  day  the  car¬ 
riers  served  notices  on  the  organizations  of  their  desire  for  25  rules 
revisions.  Again  national  joint  conferences  were  arranged,  and  Oc¬ 
tober  7, 1947,  was  Set  as  the  date  for  beginning  negotiations  on  the  two 
sets  of  rules  proposals. 

Meanwhile,  an  arbitration  board  on  September  2, 1947,  had  awarded 
a  wage  increase  of  15%  cents  an  hour  to  about  a  million  nonoperating 
employees.  The  five  operating  organizations  then  served  joint  notices 
on  the  railroads,  under  date  of. September  30, 1947,  requesting  a  wage 
increase  of  30  percent  in  basic  daily  rates  with  a  minimum  increase 
of  $3  per  basic  day  for  engine,  train,  and  yard  employees. 

During  the  joint  conferences  on  working  rules,  the  5  organizations 
on  October  23  withdrew  16  of  their  proposed  rul^  changes,  and  the 
next  day  the  carriers  withdrew  9  of  their  proposed  revisions.  Be¬ 
ginning  with  October  31,  approximately  30  days  after  the  request  for 
a  wage  increase  was  served,  and  continuing  until  November  13,  the 
joint  conferences  discussed  concurrently  both  the  wage  question  and 
the  rules  revisions.  On  the  latter  date  the  five  operating  organiza¬ 
tions  again  split  into  two  groups,  as  they  had  in  the  1946  negotia¬ 
tions,  except  that  this  time  the  ORC  joined  with  the  BRT  in  one  group 
while  the  BLE  went  with  the  BLF  &  E  and  the  SUNA  in  the  other. 

Beginning  on  November  13,  1947,  separate  negotiations  were  car¬ 
ried  on  by  the  carriers  with  the  ORC  and  BRT,  and  the  next  day  an 
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agreement  was  reached  with  these  two  organizations  providing  for  a 
wage  increase  of  15 y2  cents  an  hour  or  $1.24  per  basic  day.  In  con¬ 
nection  with  this  agreement  the  carriers  and  the  two  organizations 
also  settled  certain  of  the  rules  questions,  others  being  left  for  further 
negotiations,  and  the  remaining  proposals  were  withdrawn.  On  De¬ 
cember  12,  1947,  a  final  agreement  was  made  disposing  of  all  rules 
questions  between  the  carriers  and  the  ORC  and  BRT  which  had  arisen 
from  the  notices  served  on  June  20, 1947. 

The  Carriers’  Conference  Committee  also  carried  on  separate  ne¬ 
gotiations  with  the  BLE,  BLF  &  E,  and  the  SUNA  from  November 
13  to  19,  but  the  conferences  ended  in  disagreement.  The  services  of 
the  National  Mediation  Board  were  then  invoked  by  the  carriers,  but 
no  settlement  could  be  reached  by  mediation.  The  employees  rep¬ 
resented  by  these  three  organizations  then  took  a  strike  vote,  and  the 
National  Mediation  Board  having  reported  to  the  President  that  the 
dispute  between  these  three  organizations  and  the  carriers  threatened 
substantially  to  interrupt  interstate  commerce,  the  President  issued 
the  Executive  order  creating  the  present  Emergency  Board. 

IL  THE  DISPUTE  AS  TO  WAGES 

On  January  12, 1948,  the  three  organizations  concerned  in  this  case, 
presented  their  revised  demands  to  the  Carriers’  Conference  Com¬ 
mittees  (Appendix  C). 

These  revised  demands  included  the  organizations’  Basic  Wage 
Proposal  of  September  30, 1947,  which  reads  as  follows : 

Effective  November  1,  1947,  all  existing  basic  daily  wage  rates  be  increased 
thirty  (30)  percent  with  a  minimum  money  increase  of  $3.00  on  the  basic  day. 
The  same  percentage  of  increase  applied  to  the  basic  day  will  be  applied  to  all 
arbitraries,  miscellaneous  rates,  special  allowances,  and  to  daily  and  monthly 
guarantees. 

In  support  of  this  proposal  the  Employees  submitted  to  the  Board 
comprehensive  data  in  many  exhibits.  The  Carriers  in  opposition 
thereto  submitted  equally  comprehensive  exhibits,  together  with  cer¬ 
tain  reference  data.  Various  witnesses  discussed  all  phases  of  this 
issue  and  were  cross-examined  at  considerable  length. 

The  summary  of  the  contentions  of  the  Employees  may  be  stated 
as  follows : 

tcWe  are  today  worse  off  than  we  were  in  1936  as  far  as  real 
wages  are  concerned  *  *  * 

*  *  *  wage  adjustments  (are  required)  which  will  adjust 
our  purchasing  power  as  the  wages  of  other  workers  have  been 
adjusted.” — Grand  Chief  Engineer  Alvanley  Johnston  of  the 
Brotherhood  of  Locomotive  Engineers. 
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“Our  request  for  a  30  percent  increase  in  our  basic  rates  seems 
to  me  well  merited,  even  if  you  confine  your  consideration  to 
changes  in  the  cost  of  living.  There  has  been  an  increase  of  26.6 
percent  since  June  1046,  the  first  full  month  in  which  our  present 
basic  rates  of  pay  became  effective. 

“And  if  you  consider  further  *  *  *  all  the  other  factors 
involved  such  as  the  increased  hazard  of  our  men,  the  increase  in 
the  real  wages  of  other  workers  and  the  increase  in  productivity, 
I  do  not  see  how  you  can  fail  to  recommend  the  wage  increase  we 
have  proposed.” — D.  B.  Robertson,  President,  Brotherhood  of 
Locomotive  Firemen  and  Enginemen. 

“This  wage-rules  movement  is  indeed  a  ‘grass  roots’  movement. 
*  *  *  It  was  because  of  the  impact  of  the  increased  cost  of 
living  upon  our  membership  that  we  had  to  add  the  wages  to  the 
rules  proposal  *  *  *” 

“The  workers  in  the  yards  do  not  have  the  benefit  of  the  so- 
called  dual  system  of  payment.  *  *  *  But  in  order  to  earn 
what  small  earnings  that  our  member^  do  earn,  they  work,  gen¬ 
erally  speaking,  7  days  a  week,  and  some  of  them  every  day  in  the 
year.” 

“It  should  not  be  necessary  for  any  worker  in  modern  industry 
to  work  7  days  a  week  or  sometimes  the  equivalent  of  400  days  a 
year,  in  order  to  attempt  to  attain  a  reasonable  standard  of 
living,  for  himself  and  his  family.” — A  J.  Glover,  President, 

Switchmen’s  Union  of  North  America. 

\  , 

Counsel  for  the  Organizations  made  this  summary  of  the  Wage 
issue: 

“The  cost  of  living  since  June  1946  has  gone  up  26-6  per¬ 
cent  *  *  *.  Our  real  wages  have  actually  decreased  while  the 
wages  of  other  employees  in  the  railroad  industry  have  been  sub¬ 
stantially  increased  and  for  workers  in  other  industries  have 
increased  35  percent  since  1946.  *  *  * 

“This  is  1948  and  we  are  entitled  not  only  to  the  15%  cents 
pattern  of  1947  but  to  the  1948  pattern  which  is  being  paid 
to  group  after  group — and  large  groups,  too— of  organized 
labor.  *  *  *  We  have  failed  to  obtain  any  share  of  the  in¬ 
crease  in  productivity  of  the  past  12  years.”  *  *  • 

“Substantial  segments,  especially  in  the  lower-paid  brackets, 
cannot  presently,  with  reasonable  hours  of  labor,  earn  an  amount 
adequate  for  a  reasonable  American  standard  of  living,  as  meas¬ 
ured  by  recognized  authorities,  and  are  compelled  to  work  7  days 
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a  week  and  365  and  even  400  days  per  year.  *  *  *  The  hazard 
of  their  work  has  increased  88  percent  in  recent  years  *  *  *” 

The  position  of  the  Carriers  is  summarized  in  the  following  outline 
of  the  brief  submitted  by  their  counsel : 

l.  The  acceptance  of  a  15%  cents  per  hour  increase  by  90  percent 
of  the  Railroad  Employees  fixes  a  pattern  for  the  Industry. 

II.  Every  criterion  for  determining  wage  increases  indicates  that 
there  can  be  no  justification  for  granting  to  the  group  before  the 
Board  an  increase  in  basic  wages  greater  than  15%  cents  per  hour. 

A  The  advantageous  position  of  the  group  before  the  Board 
is  demonstrated  by  comparisons  of  their  earnings  and  earnings 
opportunities  with  those  of  all  other  groups  of  railroad  employees. 

B.  Interindustry  comparisons  of  earnings  although  of  minor 
importance  in  this  intraindustry  case,  further  demonstrate  the 
advantageous  position  of  the  group  before  the  Board. 

C.  The  group  before  the  Board  is  not  only  well  able  to  meet 
the  cost  of  living  and  improve  its  living  standards  but  is  in  a 
better  position  to  do  so  than  any  other  group  in  the  railroad 
industry. 

D.  There  is  no  basis  for  granting  to  yard  employees  a  greater 
wage  increase  than  that  received  by  all  other  railroad  workers. 

E.  The  hazards  of  the  group  before  the  Board  are  less  severe 
than  for  other  operating  employees  and  have  been  declining  since 
the  end  of  the  war. 

F.  Neither  increases  in  the  productivity  nor  in  the  operating 
revenues  of  the  railroad  industry  in  recent  years  provide  any 
present  basis  for  a  wage  increase  as  wages  have  risen  at  a  much 
faster  rate. 

m.  Governmental  Policy  and  in  particular  the  necessity  of  com¬ 
bating  inflation  requires  that  the  wages  of  the  group  before  the  Board 
should  not  be  increased  more  than  15%  cents  per  hour. 

A  Halting  inflation  is  the  most  important  economic  problem 
now  facing  the  nation. 

.  B.  An  increase  of  more  than  15%  cents  would  add  to  the  infla¬ 
tionary  forces  by  requiring  further  increases  in  rail  rates. 

C.  An  increase  greater  than  15%  cents  per  hour  in  the  railroad 
industry  would  constitute  the  first  “third  round”  increase  in  a 
major  industry  and  would  renew  the  inflationary  spiral. 

D.  The  legislative  policy  of  the  Railway  Labor  Act  to  encourage 
collective  bargaining  would  be  defeated  by  granting  this  group  a 
higher  increase  than  that  accepted  by  the  conductors  group. 
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CONCLUSION 

In  1946  the  BLE  and  BRT  sought  a  25-percent  increase  with  a  min¬ 
imum  of  $2.50  per  basic  day.  Two  Boards  of  Arbitration  on  April 
3  had  awarded  an  increase  of  16  cents  per  hour  to  3  operating  and  15 
nonoperating  groups.  The  Emergency  Board  of  April  18  followed 
this  wage  pattern  and  recommended  a  like  increase  for  the  BLE  and 
BRT.  Effective  May  25,  1946,  an  additional  2%  cents  per  hour  was 
granted  to  all  operating  and  nonoperating  employees. 

In  1947, 17  nonoperating  organizations  and  the  carriers  submitted  the 
employees’  demand  for  a  20  cents  per  hour  wage  increase  to  arbitration 
under  a  stipulation  confining  the  award  to  a  uniform  increase  in  cents 
per  hour.  That  Board  granted  a  wage  increase  of  15%  cents  which 
had  the  effect,  among  others,  of  restoring  the  employees  in  these  groups 
to  the  position  they  occupied  in  the  years  between  1936  and  1940  with 
respect  to  wages  in  other  industries.  The  agreement  entered  into  later 
between  the  ORC,  the  BRT,  and  the  participating  carriers  followed 
the  pattern  set  by  the  nonoperating  arbitration  award. 

In  this  manner  about  90  percent  of  those  employed  in  the  railroad 
industry  had  their  earnings  adjusted  in  1947  on  a  cents  per  hour  basis. 
No  percentage  wage  increases  have  been  granted  to  railroad  employees 
since  prior  to  1937. 

The  right  of  each  organization  to  bargain  separately  or  in  groups  is 
fully  recognized  by  this  Board.  Nevertheless  the  wage  structure  ap¬ 
plicable  to  the  employees  represented  by  the  five  operating  organiza¬ 
tions  must  be  considered  as  well  as  the  traditional  differentials  between 
them  and  the  nonoperating  employees.  Nor  must  it  be  forgotten  that 
the  present  wage  controversy  is  but  the  remainder  of  the  1947  joint 
wage  movement  by  the  five  operating  organizations. 

At  the  hearing  the  organizations  here  concerned  also  stressed  the 
fact  that  these  proceedings  are  being  carried  on  in  1948,  and  that  the 
cost  of  living  has  risen  substantially  since  September  1947  when  the 
employees’  wage  demands  were  submitted.  This  Board,  however,  can¬ 
not  undertake  consideration  of  anything  like  a  third  round  of  wage  in¬ 
creases.  The  1947  joint  wage  movement  represents  the  secbnd  round 
of  wage  demands  since  the  end  of  the  war,  and  we  must  confine  our¬ 
selves  to  considering  the  request  of  the  relatively  small  number  of 
employees  here  involved  as  the  culmination  of  1947  joint  wage  move¬ 
ment. 

We,  therefore,  deem  it  essential,  under  these  circumstances,  to  adhere 
to  the  15%  cents  per  hour  pattern. 

Recommendation 

That  the  basic  rates  of  pay  of  .the  employees  here  involved  be  in¬ 
creased  in  the  amount  of  15%  cents  per  hour  or  $l£b  per  day  effective 
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as  of  November  1,  194-7.  That  daily  earnings  minima  be  increased 
$134;  existing  money  differentials  above  existing  standard  daily  rates 
be  maintained;  and  aU  arbitraries ,  miscellaneous  rates ,  or  special  allow¬ 
ances  provided  in  agreements  or  schedules  be  increased  in  proportion 
to  the  daily  increase  of  $134- 

HI.  EMPLOYEES  REQUESTS  FOR  CHANGES  IN  WORKING 

RULES 

On  January  12,  1948,  the  three  Organizations  submitted,  in  the 
course  of  mediation  proceedings,  a  set  of  revised  rules  proposals. 
These  proposals  followed  the  lines  of  the  original  demand  but  repre¬ 
sented,  with  respect  to  a  number  of  the  rules  involved,  rather  substan¬ 
tial  modifications.  The  changes  were  in  all  cases  in  the  direction  of  a 
reduction  of  the  demands  previously  made.  There  were  also  some 
slight  changes  made  in  two  or  three  of  the  proposals,  either  in  language 
or  by  way  of  interpretation,  during  the  course  of  the  hearings  before 
the  Board.  These  revised  proposals,  as  they  were  submitted  on  Janu¬ 
ary  12, 1948,  are  set  out  in  full  in  Appendix  C  of  this  Report.  They  are 
discussed  here  individually,  and  in  an  order  somewhat  different  from 
that  followed  in  the  appendix. 

A.  FREIGHT  AND  YARD  SERVICE  WAGE  RATE  PROPOSALS 

1.  Minimum  Basic  Daily  Rates  for  Engineers  and  Firemen  ( Helpers ) 

in  Freight  Service 

The  Organizations’  proposed  Rule  6  (with  which  proposed  Rule 
7  as  originally  submitted  has  been  combined)  is  as  follows : 

The  minimum  rates  for  engineers  and  firemen  (helpers)  used  in  all  classes  of 
service  paying  freight  rates  shall  be  the  rates  applicable  to  locomotives  weigh¬ 
ing  250,000  pounds  bn  drivers. 

The  effect  of  this  proposal,  if  it  were  adopted,  would  be  to  eliminate, 
insofar  as  engine  service  employees  in  service  paying  freight  rates 
are  concerned,  the  first  six  steps  in  the  present  table  of  basic  daily 
wage  rates  based  on  weight  on  drivers.  The  present  minimum  rate 
covers  service  on  locomotives  weighing  less  than  80,000  pounds  on 
drivers,  and  there  are  then  step  rates  for  each  of  the  following  group¬ 
ings  of  weights  on  drivers  :  80,000  to  99,999  pounds,  100,000  to  139,999 
pounds,  140,000  to  169,999  pounds,  170,000  to  199,999  pounds.  From 
200,000  pounds  upward,  the  divisions  are  made  in  50,000  pound  steps. 
Under  the  Organizations’  proposal  there  would  be  only  one  rate  for 
engineers,  and  another  for  firemen  (helpers),  on  all  locomotives  in 
these  services  weighing  less  than  300,000  pounds  on  drivers.  This 
would  mean  an  increase  of  93  cents  per  day  in  the  minimum  rate  for 
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engineers  and  94  cents  per  day  in  that  for  firemen  (helpers)  insofar 
as  through  and  local  freight  service  are  concerned.  This  would  be 
in  addition  of  course  to  the  $1.24  increase  in  the  minimum  result¬ 
ing  from  the  adjustment  in  the  basic.daily  wage-rate  scale. 

The  Board  is  impressed  with  the  merit  of  the  Organizations’  con¬ 
tention  that  some  adjustment  should  be  made  in  the  rates  at  the  bot¬ 
toms  of  the  weight  on  drivers  scale.  There  are  today  comparatively 
few  locomotives  in  the  lowest  brackets.  Only  910  of  the  21,817  loco¬ 
motives  in  freight  service  on  August  1, 1947,  were  of  less  than  140,000 
pounds  weight  on  drivers  (falling  therefore  in  the  first  three  brackets) . 
The  next  two  groupings  (140,000-169,999  pounds,  and  170,000-199,- 
999  pounds)  included  only  3,791  locomotives.  The  largest  grouping 
is  at  200,000-249,999  pounds,  with  8,626  locomotives. 

There  can  be  little  justification  for  retaining  3  different  sets  of 
rates  for  service  on  the  910  locomotives  which  represent  only  4  percent 
of  all  those  in  freight  service.  The  over-all  range  of  weight  of  loco¬ 
motives  in  the  first  three  groups  together  as  they  are  presently  ar¬ 
ranged,  and  in  the  next  two  groups  taken  together,  is  only  slightly 
more  than  the  50,000  pound  range  established  for  single  groupings 
throughout  the  rest  of  the  weight  on  driver  table.  The  parties  have 
themselves  consolidated  these  first  three  groupings,  and  then  the  next 
two,  insofar  as  yard  service  is  concerned.  There  is  no  suggestion  in 
the  record  of  any  substantial  differences  in  the  kinds  of  work  done  by 
these  various  lighter  locomotives  or  the  demands  upon  their  engine 
crews.  There  is  a  good  deal  of  evidence  that  the  “productivity”  of 
many  of  these  lighter  locomotives  has  been  increased  by  improvements 
which  have  not  resulted  in  any  increase  in  rates  because  the  weight  on 
drivers  was  not  increased  to  the  next  higher  bracket. 

The  Employees’  request,  however,  would  mean  increasing  the  rate 
not  only  for  these  lowest  classifications,  between  which  there  is  no 
basis  for  distinction,  but  also  for  the  classifications  which  include  the 
bulk  of  the  locomotives.  •  The  rates  would  be  increased  under  this  pro¬ 
posal  on  between  55  and  60  percent  of  the  locomotives  now  in  freight 
service.  If  this  proposed  rule  change  is  considered  in  conjunction 
with  the  Organizations’  proposed  Buie  8  (which  would  apply  local 
freight  rates  to  yard  service)  it  is  revealed  that  the  effect  of  the  pro¬ 
posal  would  be  to  increase  the  rates  on  71  percent  of  all  locomotives 
in  freight  and  yard  service.  It  is  no  answer  to  contend,  as  the  em¬ 
ployees  do,  that  most  of  these  rates  would  be  increased  only  one  step 
on  the  scale.  The  arguments  which  support  consolidating  some  of 
the  lower  brackets  offer  no  support  for  increasing  the  rates  for  the 
classification  (200,000-249,999  pounds  weight  on  drivers)  which  in- 
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eludes  the  largest  percentage  of  the  locomotives  (about  40  percent  of 
the  total) . 

The  contention  that  the  lower  rated  groupings  should  be  brought 
up  toward  the  rates  for  the  majority  of  engineers  and  firemen  because 
they  perform  the  same  kind  of  service  does  not  support  an  increase 
for  the  majority  itself.  Finally,  the  claim  that  the  lower  weight 
classifications  should  receive  the  same  rate  as  that  for  those  in  the 
middle  of  the  scale  could  be  supported  only  as  part  of  a  request  for  'a 
single  rate  which  would  disregard  weight  on  drivers.  Such  a  request 
would  of  course  involve  reducing  the  higher  rates,  as  well  as  increas¬ 
ing  tiie  lower  rates,  to  whatever  might  be  determined  to  be  the  proper 
point. 

The  merits  of  this  proposal  may  be  properly  served  by  combining 
the  first  three  groupings  on  the  present  scale  and  applying  the  present 
rates  for  100,000-139,999  pounds  weight  on  drivers  to  £hem;  and  by 
combining  the  fourth  and  fifth  groupings  (140,000-169,999  pouncb3 
and  170,000-199,999  pounds)  and  applying  the  present  rates  for  170,- 
000-199,999  pounds  weight  on  drivers  to  all  locomotives  in  this  com¬ 
bined  grouping.  Such  a  modification  would  recognize  the  changes 
which  have  taken  place  in  the  type  of  locomotives  in  general  use,  and 
would  eliminate  the  straggler  rate  which  have  today  become 
anachronistic. 

RECOMMENDATION 

The  Board  finds  and  recommends : 

That  the  minimum  rates  for  engineers  and  firemen  ( helpers )  used 
in  all  classes  of  service  'paying  freight  rates  should  be  the  rates  pres¬ 
ently  applicable  ( plus  $13! A)  to  locomotives  weighing  100,000  pounds 
and  less  than  llfifiOO  pounds  on  drivers;  and  that  the  rates  for  service 
on  locomotives  weighing  140,000  pounds  and  less  than  170J100  pounds 
on  drivers  should  be  the  same  as  those  presently  applicable  ( plus  $124) 
to  locomotives  weighing  170,000  pounds  and  less  than  200, \ 000  pounds 
on  drivers. 

2.  Minimum  Basic  Daily  Rates  for  Engineers  and  Firemen 
{Helpers)  in  Yard  Service 

The  Organizations’  proposed  Buie  reads : 

Rates  for  yard  service  shall  be  as  follows :  Table  of  local  freight  rates  beginning 
with  250,000  pounds  on  drivers. 

The  reference  here  to  “250,000  pounds  on  drivers”  is  designed  to  tie 
this  proposal  in  with  proposed  Rule  6.  The  proposal  is  that  the  engine 
crews  in  yard  service  should  receive  local  freight  rates. 


350  A 

10 


The  Board  accepts  the  contention  of  the  Organizations  that  the  yard 
service  rates  involved  in  this  case  merit  special  consideration  and  at¬ 
tention.  These  rates  are  on  a  straight  hourly  or  daily  basis.  The 
weight  on  drivers  classification  is  used  here,  as  in  road  service,  and  the 
yard  rates  have,  historically,  a  relationship  with  road  service  rates. 
These  yard  employees  have,  however,  no  piileage  basis  upon  which  to 
increase  their  earnings  above  what  they  are  on  the  straight  daily  basis. 
As  the  speed  of  road  runs  has  increased  and  the  earnings  of  road  crews 
have  gone  up  proportionately,  the  relationship  between  the  earnings 
of  road  and  yard  employees  has  been  thrown  out  of  kilter.  An  obvious 
inequity  has  developed. 

The  Organizations  propose  to  meet  this  problem  by  applying  the 
local  freight  rates  to  yard  service.  This  would  have  the  effect,  even 
under  the  modified  form  of  proposed  Rule  6  as  recommended  above, 
of  increasing  the  rates  in  the  various  weight  on  drivers  classifications 
by  from  83  cents  to  $1.89  per  day  in  the  case  of  yard  engineers,  and  by 
from  35  cents  to  $1.32  per  day  in  the  case  of  firemen  on  steam  locomo¬ 
tives.  The  increase  for  engine  crews  on  locomotives  weighing  200, 000- 
249,999  pounds  on  drivers  (which  includes  48  percent  of  those  in  yard 
service)  would  be  $1.08  per  day  for  engineers  and  62  cents  for  firemen 
on  steam  locomotives.  (These  figures  would  be  in  addition  to  the 
$1.24  per  day  increase  recommended  by  the  Board  for  all  employees.) 

The  Board  is  persuaded  that  some  increase  should  be  made  in  these 
yard  rates.  The  evidence  in  the  record,  however,  does  not  justify  an 
adjustment  in  the  amounts  which  would  result  from  applying  local 
freight  rates  to  yard  service  as  requested  by  the  Organizations.  Local 
freight  rates  are  all  based  on  the  rates  for  through  freight  service,  and 
are  arrived  at  by  adding  52-  and  40-cent  differentials  for  engineers  and 
firemen  ( helpers) ,  respectively,  to  the  through  freight  rates.  To  move 
the  yard  rates  up  to  those  paid  for  local  freight  service  would  upset 
completely  the  present  interrelationship  of  rates  for  the  three  types  of 
service.  The  fact  that  the  scale  for  yard  service  has  been  lower  than 
that  for  freight  service  is  not  unrelated  to  certain  differences  in  the 
conditions  attending  the  work  involved.  There  is  evidence  that  even 
at  present  rates,  yard  service  is  often  selected  as  a  matter  of  choice  by 
employees  whose  seniority  would  entitle  them  to  road  service,  a  fact 
which  probably  reflects  the  importance  of  the  consideration  that  yard 
employees  are  not  kept  away  from  home  overnight.  There  was  also 
testimony  that  yard  service  places  less  physical  and  mental  strain  upon 
the  engine  crews  than  does  road  service.  All  of  these  factors  must  be 
weighed  together. 

While  the  Board  cannot  accept  the  Organizations’  proposal  for 
adopting  the  local  freight  rate  table  for  this  yard  service,  the  idea 
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of  meeting  this  problem  by  the  use  of  an  already  established  set  of 
rates  has  obvious  merit.  An  entirely,  new  set  of  rates  might  create 
confusion  and  new  inequities.  It  is  the  Board’s  opinion  that  the 
purpose  of  removing  the  present  inequity  will  be  properly  served 
by  applying  to  yard  service  not  the  local  freight  rates  but  the  more 
basic  through  freight  rates  already  in  effect,  but  as  modified  above 
(rules  recommendation  1),  in  the  lowest  weight  classifications. 

Three  points  must  be  given  special  consideration  in  connection  with 
this  application  of  the  through  freight  rate  table  to  yard  service.  The 
first  of  these  is  that  the  present  groupings  of  weights  on  drivers  in 
through  freight  service  (as  modified  by  the  Board’s  recommenda¬ 
tion),  as  well  as  the  rates  for  those  groupings,  should  be  carried  over 
into  yard  service.  Thus  where  there  are  presently  groupings  of 
100,000  pounds  in  the  yard  service  table,  these  groupings  must  be 
broken  up  into  50,000-pound  steps  where  this  is  necessary  to  malm 
this  table  parallel  the  through  freight  service  table.  This  is  recog¬ 
nized  by  the  Organizations  in  the  testimony  and  evidence  supporting 
their  request. 

Special  disposition  must  also  be  made  of  the  problem  involving 
the  rate  for  firemen  in  yard  service  bn  locomotives  of  less  than  140,000 
pounds.  This  rate  is  presently  $9.08  and  is  already  5  cents  higher 
than  the  rate  for  firemen  in  through  freight  service  on  locomotives 
weighing  100,000  pounds  and  less  than  140,000  pounds.  It  is  obvious 
that  the  adjustment  which  would  be  made,  under  the  Board’s  recom¬ 
mendation,  in  the  rates  for  yard  firemen  in  the  higher  classifications 
should  be  extended  downward  to  those  on  the  lighter  locomotives. 
This  result  can  be  most  equitably  accomplished  by  simply  preserving 
the  present  13-cent  differential  which  exists  between  the  rate  for 
firemen  on  locomotives  weighing  less  than  140,000  pounds  ($9.08) 
and  that  for  firemen  in  the  140,000-199,999  grouping  ($9.21}.  The 
latter  group  will  receive  a  rate  of  $9.38  under  the  application  of 
through  freight  rates  to  yard  service,  and  the  present  differential 
between  the  two  lowest  groups  of  yard  firemen  will  be  maintained  by 
increasing  the  present  $9.08  Tate  (for  firemen  on  locomotives  weighing 
less  than  140,000  pounds)  up  to  $9.25  (or  13  cents  below  the  $9.38 
rate). 

The  third  point  requiring  special  note  involves  the  application  of 
this  recommendation  to  helpers  on  diesel-electric  locomotives  and 
electric  locomotives  in  yard  service.  They  presently  receive  daily 
rates  which  are  lower  (except  in  the  lowest  weight  grouping)  by 
from  6  to  10  cents  than  are  the  rates  for  firemen  on  steam  locomotives 
in  yard  service.  They  should  receive,  under  the  Board’s  recommenda¬ 
tion,  the  same  increases  as  do  the  firemen  on  steam  locomotives.  It 
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is  not  intended  that  the  existing  table  of  rates  for  helpers  on  electric 
locomotives  in  through  freight  service  should  be  adopted  for  helpers 
on  electric  locomotives  in  yard  service.  The  latter  presently  receive 
the  same  rate  as  helpers  on  diesel-electrics  in  the  yard  and  this 
relationship  should  be  preserved. 

The  intention  of  the  Board’s  recommendation  is  that  the  6-  to  10- 
cent  differentials  between  yard  firemen  on  steam  locomotives  and 
helpers  on  diesel-electric  and  electric  locomotives  shall  be  maintained. 
It  is  true  that  in  road  service,  the  firemen  on  steam  locomotives  and 
the  helpers  on  diesel-electric  locomotives  receive  the  same  rate  of  pay. 
The  BLF  &  E  representative  at  the  hearing  interpreted  this  proposed 
Buie  8  as  being  designed  to  eliminate  the  differential  which  exists 
between  these  two  groups  in  yard  service.  This  interpretation  was 
made  for  the  first  time,  however,  at  the  hearing  before  the  Board 
and  after,  a  prior  statement  to  the  contrary  had  been  entered  in  the 
record.  It  had  not  received  the  benefit  of  consideration  by  the  parties 
in  collective  bargaining,  and  the  record  suggests  that  in  fact  this  in¬ 
terpretation  had  actually  been  disclaimed  during  the  bargaining. 

The  Board’s  recommendation  is  accordingly,  insofar  as  firemen  and 
helpers  are  concerned,  that  the  through  freight  table  of  rates  covering 
firemen  on  steam  locomotives  (except  in  the  less  than  140,000-pound 
groupings)  be  applied  to  firemen  on  steam  locomotives  in  yard  service, 
and  that  the  rates  for  helpers  on  diesel-electric  and  electric  locomo¬ 
tives  in  yard  service  be  adjusted  in  the  amount  necessary  to  preserve 
their  existing  relationship  to  the  yard  firemen’s  rates. 

EEOOMMENDATION 

The  Board  finds  and  recommends : 

That  the  table  of  rates  'presently  in  effect  for  through  freight  service 
( plus  $l£l  and  with  the  modifications  in  rules  recommendation  1 
above)  should  be  made  applicable  to  engineers  and  firemen  ( helpers ) 
in  yard  service,  except  that  the  rate  for  firemen  ( helpers )  in  yard 
strvice,  on  locomotives  weighing  less  than  IJfifXX)  pounds  on  drivers 
should  be  $9 £5  {phis  $l£Jf) ;  provided,  however ,  that  the  existing 
differentials  between  the  rates  for  firemen  on  steam  locomotives  and 
helpers  on  diesel-electric  and  electric  locomotives  in  yard  service  should 
be  maintained. 

3.  Rate  of  Pay  for  Hostlers  and  Hostler  Helpers 

The  Organizations’  proposed  Rule  9  reads : 

Bates  for  Inside  hostlers  will  be  the  rate  applicable  to  the  local  rate  for  loco¬ 
motives  of  250,000  pounds  on  drivers  and  the  present  differential  between  the 


353  A 

13 


inside  hostler  rate  and  the  rates  for  outside  hostlers  and  hostler  helpers  will  be 
maintained.  (Bate  referred  to  above  is  rate  for  firemen.) 

The  inside  hostler’s  present  rate  is  $9.08  per  day,  this  being  also 
the  minimum  rate  for  firemen  in  yard  service.  The  outside  hostler 
has  a  68-cent  differential  above  the  inside  hostler’s  rate  (or  $9.76  per 
day  under  present  rates)  while  the  hostler  helper  has  a  61  cent  a  day 
differential  below  the  inside  hostler’s  rate  ($8.47  per  day  under  pres¬ 
ent  rates).  The  Organizations’  proposal  is,  in  effect,  that  the  inside 
hostler’s  rate  be  increased  in  the  amount  by  which  it  is  sought  under 
Rules  6  and  8  above  to  increase  the  lowest  rate  for  yard  firemen.  The 
established  relationship  between  these  two  rates  is  thus  to  be  main¬ 
tained. 

The  recommendation  of  the  Board  with  respect  to  the  Organiza¬ 
tions’  proposed  Rules  6  and  8  has  the  effect  of  giving  yard  firemen  a 
minimum  rate  of  $9.25.  It  is  consistent  with  this  recommendation 
that  it  also  be  recommended  that  the  inside  hostler’s  rate  should  be 
increased  from  $9.08  to  $9.25.  The  present  differentials  between  the 
inside  hostler’s  rate  and  the  outside  hostler’s  and  hostler  helper’s 
rates  should  be  preserved  so  that  the  outside  hostler  will  receive  a 
rate  of  $9.93  and  the  hostler  helper  a  rate  of  $8.64  (These  rates  will, 
of  course,  be  subject  to  the- general  increase  of  $1.24  per  day). 

RECOMMENDATION 

The  Board  therefore  finds  and  recommends : 

That  the  'present  rate  for  inside  hostler  he  increased  to  $9 £5  ( plus 
$12J()  and  that  the  existing  differentials  between  this  rate  and  those 
for  outside  hostlers  and  hostler  helpers  be  maintained. 

4.  Rates  for  Yard  Switch  Tenders 

The  Organizations’  proposed  Rule  10  reads : 

Yard  switch  tenders  shall  be  paid  yard  brakeman’s  (helper’s)  rate  of  pay. 

The  present  .basic  daily  rate  for  switch  tenders  represented  by  the 
SUN  A  is  $8.47.  The  rate  for  yard  brakemen  is  $10.02.  The  Or¬ 
ganizations’  proposal  is  that  this  differential  of  $1.55  be  eliminated. 

This  $8.47  rate  is  the  lowest  paid  any  group  of  operating  employees. 
The  work  performed  by  the  switch  tenders  is  not  so  demanding  as 
that  which  most  of  the  other  employees  perform  but  it  nevertheless 
carries  very  real  responsibilities.  The  increasing  tempo  of  yard  opera¬ 
tions  has  inevitably  resulted  in  some  increase  in  the  duties  of  these 
employees.  When  switch  tenders  are  used  as  extra  brakemen  they, 
of  course,  are  paid  the  yard  brakemen’s  rate.  In  a  good  many  cases, 
moreover,  switchmen’s  duties  have  been  so  substantially  increased 
they  receive  by  agreement,  the  brak'emen’s  rate.  The  Board  recognizes 
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the  fact  that  there  has  been  a  perceptible  change  in  the  switch  tender’s 
job  itself. 

There  is  a  natural  tendency  to  look  with  favor,  especially  during 
times  of  high  living  costs,  upon  the  matter  of  increases  in  rates  which 
are  low  on  the  scale.  It  cannot  be  disregarded,  however,  that  the 
$1.24  increase  which  has  already  been  recommended  represents  a  pro¬ 
portionately  larger  increase  in  these  lower  rates  than  it  does  in  those 
which  are  already  substantially  higher.  Nevertheless,  it  is  the  judg¬ 
ment  of  the  Board  that  the  increase  which  has  been  noted  in  the 
switch  tenders’  duties  warrants  an  increase  in  their  basic  daily  rate 
of  20  cents  in  addition  to  the  $1.24. 

RECOMMENDATION 

The  Board  finds  and  recommends: 

That  the  basic  daily  rate  for  switch  tenders  should  be  increased  to 
$8j67  ( plus  the  $12U  increase ). 

5.  Differential  for  Yard  Conductors  ( Foremen ) 

The  Organizations’  proposed  Rule  14  (b)  reads : 

The  basic  daily  rate  for  conductors  (yard  foremen)  shall  be  not  less  than 
$1.50  more  than  the  basic  daily  rate  for  yard  trainmen  (helpers). 

The  present  differential  is  52  cents,  the  yard  trainmen  (helpers) 
receiving  $10.02  per  day  while  the  yard  conductors  (foremen)  receive 
$10.54  per  day. 

The  1946  Emergency  Board  recommended,  after  considering  this 
same  request,  that  the  52-cent  differential  be- increased  to  §£>  cents. 
The  basis  of  the  recommendation  was  stated  as  being  that  the  yard 
conductor’s  position  involves  a  considerable  degree  of  responsibility 
and  discretion,  and  that  the  52-cent  differential  is  so  small  that  “elder 
qualified  men  are  reluctant  to  bid  in  these  positions.” 

This  Board  concludes  that  this  previous  recommendation  properly 
reflected  the  factors  which  are  involved  in  this  request. 

RECOMMENDATION 

The  Board  finds  and  recommends: 

That  the  differential  between  the  yard j  conductors  (foremen)  and 
yard  brakemen  ( helpers )  should  be  86  cents  per  day. 

6.  Standardizing  Wage  Rates  Between  the  Territories 

The  Organizations’  proposed  Rule  1  reads : 

All  existing  basic  dally  wage  rates  In  effect  on  railroads  In  the  western  terri¬ 
tory,  shall  be  not  less  than  rates  In  effect  on  railroads  in  the  eastern  and 
southeastern  territories. 
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All  arbltraries,  miscellaneous  rates,  special  allowances,  and  daily  and  monthly 
guarantees  shall  be  increased  in  proportion  to  the  daily  increase  herein  provided ; 
existing  money  differentials  above  existing  standard  daily  rates  shall  be 
maintained. 

The  adoption  of  this  proposal  would  have  two  effects.  It  would 
eliminate  an  existing  differential  between  rates  for  engineers  on  a 
small  number  of  Mallet-type  locomotives  in  Western  Territory  and 
the  rates  on  similar  locomotives  in  the  Eastern  and  Southeastern 
Territories.  It  would  also  eliminate  a  differential  between  rates  for 
firemen  on  some  oil-burning  steam  locomotives  in  Western  Territory 
and  those  received  by  firemen  on  coal-burning  locomotives,  a  differ¬ 
ential  which  does  not  exist  in  the  Eastern  or  Southeastern  Territories. 

The  differential  affecting  the  engineers  on  the  Mallets  involves  the 
rates  paid  on  a  total  of  only  87  locomotives.  It  is  the  one  remaining 
piece  of  a  “differential”  dispute  which  once  involved  a  much  larger 
number  of  rates.  This  broader  dispute  has  been  the  subject  of  numer¬ 
ous  agreements  on  the  individual  roads.  The  differential  which  re¬ 
mains  was  left  in  effect,  under  some  of  these  individual  settlements, 
as  part  of  a  bargain  which  produced  the  results  desired  by  the  em¬ 
ployees  on  other  related  issues.  This  fact  weakens,  although  it  could 
not  be  considered  as  defeating,  the  claim  advanced  here. 

That  claim  is  weakened  still  further  by  the  fact  that,  although 
labeled  as  a  request  for  the  “standardizing”  of  wage  rates,  it  is  not 
really  that  at  all.  Some  of  these  settlements  on  the  individual  Western 
roads  have  resulted  in  rates  for  these  Mallets  which  are  higher  than 
those  in  effect  on  the  Eastern  and  Southeastern  roads.  There  is  no 
proposal  from  either  side  that  these  higher  rates  be  “standardized” 
along  with  the  lower  ones,  and  the  Organizations’  proposal  is  specifi¬ 
cally  interpreted  by  their  representatives  as  precluding  this  result. 
The  adoption  of  this  proposal  in  this  respect  would  accordingly  not 
accomplish  the  purpose  of  standardization,  and  it  would  in  addition 
do  some  violence  to  the  basis  on  which  the  individual  settlements  have 
been  made. 

The  case  for  the  elimination  of  the  “oil”  differential  affecting  fire¬ 
men  on  Western  oil  burning  steam  locomotives  in  passenger  service 
and  in  freight  service  (on  locomotives  weighing  up  to  250,000  pounds 
on  drivers)  is  based  primarily  on  the  fact  that  no  such  differential 
exists  in  the  Eastern  and  Southeastern  Territories.  There  is  a  suffi¬ 
cient  answer  to  this  argument  in  the  fact  that  over  40  percent  of  the 
steam  locomotives  in  the  West  are  oil  burners  whereas  only  about  1 
percent  of  those  in  the  East  and  Southeast  burn  oil.  This  does  not 
establish  the  differential  as  being  either  warranted  or  unwarranted. 
No  controlling  argument  for  eliminating  the  established  differential 


356  A 

16 


on  a  large  number  of  locomotives  in  one  region  is  supplied,  however, 
by  the  fact  that  it  does  not  exist  on  a  handful  of  locomotives  in  an¬ 
other.  There  is  a  similar  “tail  and  dog”  weakness  in  the  employees’ 
contention  that  this  proposal  is  supported  by  the  absence  of  any  “oil” 
differentials  in  yard  service  (in  the  West)  or  in  freight  service  on 
locomotives  weighing  over  250,000  pounds  on  drivers.  The  Board 
must  assume  that  the  original  establishment  of  this  differential  re¬ 
flected  the  agreement  of  the  parties  that  it  was  warranted  by  differ¬ 
ences  in  the  work  involved  or  by  other  differences  deemed  sufficient 
by  them  at  the  time.  The  record  in  this  case  does  not  establish  a  suffi¬ 
cient  basis  for  the  elimination  of  this  “oil”  differential. 

RECOMMENDATION' 

The  Board  finds  and  recommends : 

That  the  Organizations'  'proposed  Rule  1  be  withdrawn. 

B.  PASSENGER  SERVICE  WAGE  RATE  PROPOSALS 

7.  Passenger  Service — Overtime 

Buie  3  as  proposed  by  the  Organizations  is  as  follows,  differing 
from  the  prevailing  rule  only  as  indicated  by  the  phrases  in  italic : 

(a)  Ob  short  turnaround  passenger  runs  no  single  trip  of  which  exceeds 
eighty  miles,  including  suburban  and  branch  line  service,  overtime  shall  be 
paid  for  all  time  actually  on  duty,  or  held  for  duty,  in  excess  of  six  hours  (com¬ 
puted  on  each  run  from  the  time  required  to  report  for  duty  to  the  end  of  that 
run)  within  eight  consecutive  hours;  and  also  for  all  time -in  excess  of  eight 
consecutive  hours,  computed  continuously  from  the  time  first  required  to  report 
to  the  final  release  at  the  initial  terminal.  Time  shall  be  counted  as  continuous 
service  in  all  cases  where  the  interval  of  release  from  duty  at  any  point  does 
not  exceed  one  hour.  This  rule  applies  regardless  of  mileage  made. 

(b)  For  calculating  overtime  under  this  rule  the  initial  trip  shall  he  des¬ 
ignated. 

(c)  Overtime  on  other  passenger  runs  shall  be  paid  on  a  speed  basis  of  20 
miles  per  hour,  computed  continuously  from  the  time  required  to  report  for 
duty  until  released  at  the  end  of  the  last  run.  Overtime  shall  be  computed  on 
the  basis  of  actual  overtime  worked  or  held  for  duty,  except  that  when  the 
minimum  day  is  paid  for  the  service,  overtime  shall  not  accrue  until  the  expira¬ 
tion  of  5  hours  from  the  time  of  first  reporting  for  duty. 

[Note  :  The  proposed  section  (c)  of  Rule  3  differs  from  the  present 
rule  only  in  that  the  word  “performed”  which  follows  the  words  “paid 
for  the  service”  in  the  second  sentence  thereof  in  the  present  rule  is 
deleted  in  the  proposed  rule.] 

(d)  Overtime  in  all  passenger  service  shall  be  paid  for  on  the  minute  basis, 
at  the  ra  te  of  one  and  one-half  times  the  basic  hourly  rate. 
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The  proposal  to  change  the  present  “eight-in-ten”  rule  in  short 
turnaround  service  to  a  “six-in-eight”  rule  was  made  to  the  1946 
Emergency  Board.  That  Board  stated  in  its  report : 

“The  evidence  clearly  showed  a  great  dissatisfaction  on  the  part  of 
the  employees  in  short  turnaround  service  with  the  situation  produced 
by  the  eight- within-ten  rule.  There  can  be  no  question  but  that  the 
excessive  spread  of  hours  is  not  in  harmony  with  the  generally  accepted 
8-hour  day  in  effect  in  industry.” 

That  Board  made  no  definite  recommendation,  but  suggested  the 
immediate  negotiation  of  “a  new  rule  designed  to  reduce  the  breadth 
of  spread  of  the  short  turnaround  assignments  and  accelerate  the  be¬ 
ginning  of  overtime.”  So  far  as  the  Organizations  here  are  con¬ 
cerned  these  negotiations  have  been  futile. 

We  concur  with  the  conclusions  reached  by  the  1946  Board,  and  see 
no  need  for  detailed  restatement  of  all  of  the  considerations  which  are 
involved.  The  “excessive  spread”  of  10  hours  a  day  before  overtime 
accrues  should  be  reduced  to  9  hours  to  bring  this  provision  in  line 
with  other  overtime  practices.  No  justification  has  been  shown,  how¬ 
ever,  for  changing  the  present  provision  for  overtime  after  8  hours 
of  time  on  duty  or  held  for  duty.  The  earnings  in  this  type  of  serv¬ 
ice  are  already  at  a  high  level,  as  compared  with  other  branches  of 
service,  and  the  change  in  the  ten-hour  provision  would  increase  these 
earnings  by  a  substantial  amount. 

With  respect  to  the  other  proposed  changes  in  the  present  short  turn¬ 
around  practice,  involving  the  designation  of  the  initial  trip  and  the 
elimination  of  “three-legged  runs,”  the  Board  is  not  satisfied  that 
there  were  shown  abuses  warranting  modification  in  the  present  rule. 

There  is  no  basis  shown,  either,  for  the  proposed  changes  in  the 
present  straightaway  passenger  service  overtime  practices.  The 
speeding  up  of  passenger  trains  has  resulted  in  substantial  increases 
in  engine  crews’  earnings,  and  to  add  to  the  overtime  payments,  which 
already  accrue  after  5  hours  of  service,  would  result  in  distortion  of 
present  wage  relationships. 

The  Carriers  have  also  requested  a  change  in  passenger  service 
overtime  rules,  their  proposed  Rule  14  reading  as  follows : 

Overtime  in  passenger  service,  except  short  turnaround  service,  shall  be  com¬ 
puted  on  a  speed  basis  of  twenty  (20)  miles  per  hour. 

Overtime  in  all  passenger  service  shall  be  paid  for  on  the  minute  basis  at  a 
rate  per  hour  one-eighth  ( % )  of  the  applicable  basic  daily  rate. 

This  proposal  would  change  the  present  rule  in  only  two  minor  de¬ 
tails.  The  present  rule  calls  for  payment  at  a  rate  “not  less  than” 
one-eighth  of  the  “daily  rate,”  whereas  the  proposal  would  be  for  a 
■flat  one-eighth  payment  and  this  would  be  of  the  “basic”  daily  rate. 
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It  has  not  been  shown  that  the  present  rules  create  sufficient  uncer¬ 
tainty,  so  far  as  payments  to  engine  crews  are  concerned,  to  warrant 
recommending  the  changes  requested. 

RECOMMENDATION 

The  Board  finds  and  recommends : 

That  prevailing  rules  in  short  turnaround  passenger  service  be 
changed  from  an  “ eight-within-teh ”  to  an  “eight-within-nine”  pay  basis 
and  that  proposals  by  both  parties  for  other  changes  in  passenger  over¬ 
time  rules  be  withdrawn. 

8.  Minimum  Rate  for  Engineers  and  Motormen  Operating  Motor  or 
Electric  Cars  in  Multiple  Unit  Passenger  Service 

The  present  most  common  rule  reads : 

Electric  car  service,  whether  operated  in  multiple  or  single  units,  to  be  paid 
minimum  rates  in  the  standard  rate  table  applicable  for  engineers  operating 
steam,  electric,  diesel-electric  or  power  in  use. 

The  Organizations  seek  to  substitute  the  following  proposed  Buie  4 : 

Engineers  or  motormen  operating  motor  or  electric  cars  in  multiple  unit  pas¬ 
senger  service  shall  receive  payment  based  upon  the  minimum  rate  for  operating 
one  unit  and  shall  receive  the  rate  stipulated  for  the  next  higher  rate  specified  in 
the  next  higher  bracket  in  rates  provided  in  rate  schedule  for  each  additional 
motorised  unit  operated. 

Under  the  present  rule  and  rates  engineers  or  motormen  in  this  class 
of  service  receive  a  basic  daily  rate  of  $10.02  with  a  daily  guarantee 
of  $10.93.  Under  the  proposed  rule  this  basic  rate  would  be  increased 
by  9  and  8  cents  alternately  for  each  additional  motorized  unit  in  the 
train  consist,  but  without  any  increase  for  “idler”  cars. 

The  1946  Emergency  Board  stated  that  the  addition  of  motorized 
units  increased  the  productivity  of  such  train  consists  and  resulted  in 
more  duties  being  imposed  on  engineers  and  motormen  which  added 
to  their  responsibilities.  It  recommended  the  adoption  of  the  proposed 
rule  with  a  limitation  of  pay  not  to  exceed  “that  which  would  be  paid 
were  the  payments  based  on  weight  on  drivers  of  all  the  powered  units 
in  the  consist.” 

If  this  recommendation  were  followed  many  engineers  and  motor- 
men  in  multiple  unit  service  would  receive  more  pay  than  steam  engi¬ 
neers  in  fast  passenger  service.  The  Organizations  do  not  seek  such 
a  pay  basis  and  it  is  agreed  that  weight  on  drivers  is  not  the  proper 
factor  to  be  used  in  computing  rates  of  pay  in  this  class  of  service, 
except  as  such  tables  of  pay  happen  to  coincide  with  the  steps  in  pay 
rates  sought. 
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The  present  Board  feels  that  motormen  operating  motor  or  electric 
cars,  whether  in  multiple  or  single  units,  should  have  their  minimum 
basic  rate  increased  so  that  it  is  equal  to  that  paid  engineers  in  passenger 
service  who  operate  engines  weighing  less  than  200,000  pounds  on 
drivers,  namely;  $10.28  (plus  $1.24).  This  is  approximately  the 
weight  of  a  steam  locomotive  adaptable  to  service  normally  performed 
by  the  average  multiple  unit  consist.  This  basic  rate  works  out  to  be 
the  same  as  that  requested  by  the  Organizations  for  consists  having  4 
motorized  units.  (It  is  understood  that  this  proposed  Buie  4  does 
not  apply  to  service  in  which  electric  cars  are  equipped  to  handle  more 
than  one  idler.) 

The  effect  of  this  recommendation  is  to  establish  a  rate  which  is 
higher  than  that  bought  by  the  Organizations  insofar  as  consists  which 
include  either  one,  two,  or  three  motorized  units  is  concerned.  It  is, 
however,  lower  than  the  rate  sought  for  consists  with  five  or  more 
such  units.  JCt  is  the  opinion  of  the  Board  that  the  step  rate  proposal 
does  not  reflect  any  actual  differences  in  duties  or  responsibilities,  and 
that  it  would  introduce  numerous  administrative  difficulties  and  create 
inequities  as  between  the  various  carriers  affected.  The  rate  recom¬ 
mended  reflects  the  judgment  of  the  Board  as  to  the  proper  recog¬ 
nition  of  the  duties  and  responsibilities  of  the  motorman  or  engineer 
in  nonnal  "multiple-unit  service,  with  reference  being  made,  as  noted 
above,  to  steam  locomotive  rates  for  comparable  service. 

SEOOM3CENDATIOK 

The  Board  finds  and  recommends: 

That  engineers  or  motormen  operating  motor  or  electric  can , 
whether  in  multiple  or  single  unit  passenger  service ,  should  he  paid 
on  a  basic  daily  rate  of  $10 £8  with  a  daily  guarantee  of  $10 S3  ( plus 

$my 

C.  OTHER  WAGE  RATE  PROPOSALS 

9.  Overtime  in  Yard  and  Hostler  Service 

The  present  typical  yard  overtime  rule  on  the  majority  of  railroads 
reads: 

Except  when  changing  off  where  it  is  the  practice  to  work  alternately  for  days 
and  nights  for  certain  periods,  working  through  two  shifts  to  change  off,  or  where 
exercising  seniority  rights'  from  one  assignment  to  another ;  or  when  extra  men 
are  required  by  schedule  rules  to  be  used  (any  rules  to  the  contrary  to  be 
changed  accordingly)  all  time  worked  in  excess  of  eight  hours’  continuous  serv¬ 
ice  in  a  24-hour  period  shall  be  paid  for  as  overtime  on  the  minute  basis  at  one 
and  one-half  times  the  hourly  rate  (according  to  class  of  engine).  This  rule 
applies  only  to  service  paid  on  an  hourly  basis  and  not  to  service  paid  on  mileage 
or  road  basis. 
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In  order  to  remedy  a  claimed  injustice  to  extra  men  the  Organiza¬ 
tions  propose  the  following: 

Rule  5(a)  Except  when  changing  off  where  it  is  the  practice  to  work  alternately 
days  and  nights  for  certain  periods,  working  through  two  shifts  to  change  off, 
or  where  exercising  seniority  rights  from  one  assignment  to.  another ;  a  regular 
assigned  or  extra  man  shall  be  paid  on  the  minute  basis  at  one  and  one-half 
times  the  hourly  rate  for  all  time  worked  in  excess  of  eight  hours  in  a  twenty- 
four  hour  period. 

(b)  A  regular  or  extra  man  used  on  a  second  tour  of  duty  in  a  twenty-four 
hour  period  shall  be  paid  time  and  one-half  time  for  the  second  tour  of  duty.  This 
rule  applies  only  to  service  paid  on  an  hourly  or  daily  basis  and  not  to  serv¬ 
ice  paid  on  mileage  or  road  basis. 

The  1946  Emergency  Board  said :  “Whatever  reasons  may  have  ac¬ 
tuated  those  who  formulated  the  present  rule  in  1919,  experience  has 
demonstrated  that  there  is  no  logical  reason  for  distinguishing  between 
regularly  assigned  men  and  extra  men  so  far  as  the  application  of 
penalty  overtime  is  concerned.” 

The  employees  and  the  carriers  are  in  agreement  on  the  record  that 
this  rule  shall  apply  only  to  service  paid  for  on  an  hourly  or  daily 
basis  and  not  for  service  paid  for  on  a  mileage  or  road  basis.;  that  a 
tour  of  duty  in  road  service  shall  not  be  used  to  require  payment  of  the 
overtime  rate  in  yard  service ;  that  an  extra  man  changing  to  a  regular 
assignment  or  a  regularly  assigned  man  reverting  to  an  extra  list 
shall  be  paid  at  the  pro  rata  rate  for  the  first  eight  hours  of  work 
following  such  change ;  that  a  senior  man  who  exercises  his  seniority 
through  two  shifts  in  a  twenty-four  hour  period  shall  be  paid  only 
at  the  pro  rata  rate  for  the  second  shift  (where  a  seniority  board  is  in 
effect) ;  and  that  the  proposal  shall  not  affect  any  existing  rule  relat¬ 
ing  to  service  performed  when  a  yardman’s  relief  fails  to  report  at 
the  appointed  time. 

The  only  disagreement  arises  from  the  Carriers’  insistence  that  an 
extra  man  who  has  had  eight  hours  rest  shall  be  paid  the  pro  rata 
rate  for  the  first  tour  of  duty  which  begins  on  the  calendar  day  sub¬ 
sequent  to  his, last  former  service. 

We  are  of  the  opinion  that  the  extra  man  in  yard  service  should 
enjoy  the  same  advantages  possessed  by  the  regularly  assigned  em¬ 
ployee  so  far  as  practicable.  On  the  other  hand  penalties  should  not 
be  imposed  where  they  will  not  correct  a  situation  that  cannot  be 
avoided.  We  feel  that  a  leeway  in  starting  time  for  extra  men  which 
dovetails  with  the  90-minute  period  during  which  regular  assignments 
begin  is  warranted  by  operating  necessities. 
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RECOMMENDATION 

The  Board  finds  and  recommends : 

That  the  proposed  rule  be  adopted  subject  to  the  interpre tation 
agreed  upon  as  herein  before  stated  with  the  further  provision  that 
where  an  extra  man  commences  work  on  a  second  shift  in  a  2 i- hour 
period  he  shall  be  paid  at  time  and  one-half  for  such  second  shift 
except  when  it  is  started  #£%  %  hours  from  the  starting  time  of  the 
first  shift. 

10.  Minimum  Guarantees — Passenger ,  Freight ,  and  Yard  Service 

,  i 

The  Organizations’  proposed  Rule  11  applies  to  engineers,  firemen 
(helpers),  hostlers,  and  hostler  helpers.  As  originally  presented  in 
June  1947,  it  provided  that  assigned,  unassigned  (pool),  and  extra 
men  should  be  guaranteed  a  full  day’s  pay  for  “each  day  not  used,” 
and  that  no  regular  assignment  should  be  established  of  less  than  6 
days  per  week.  In  addition,  a  man  called  for  other  than  his  regular 
assignment  was  to  be  guaranteed  the  earnings  of  his  assignment. 

Chi  January  12,  1948,  the  proposal  was  revised  and  enlarged  with 
provision  for  a  monthly  guarantee  to  unassigned  (pool)  and  extra 
men ;  and  the  unassigned  or  pool  employees  were  also  to  be  guaranteed 
the  earnings  of  their  turns  if  taken  out  of  turn. 

At  the  hearings  on  February  14,  a  further  and  more  simplified 
revision  was  presented  by  the  employees,  and  this  final  revision,  con¬ 
sidered  by  the  Board,  reads  as  follows : 

Assigned  Service 

(a)  'Unless laying  off,  assigned  employees  (including  extra  men  filling  vacancies 
on  assignments)  in  all  classes  of  service  shall  be  paid  the  full  mileage  or  hours 
of  their  assignments,  whichever  is  the  greater,  inclusive  of  any  overtime  and 
arbitraries  that  are  part  of  same,  each  time  not  used  thereon,  except  that  when 
assigned  engineers,  firemen  (helpers),  hostlers,  or  hostler  helpers  are  used  in 
other  service  because  of  the  operation  of  schedule  rules  they  shall  be  paid  not 
less  than  they  would  have  earned  had  they  remained  on  their  assignments. 

Unassigned  or  Pool  Service 

(b)  When  nnassigned  or  pool  service  employees  are  used  in  other  than  their 
turns,  because  of  the  operation  of  schedule  rules,  they  shall  be  paid  not  less  than 
they  would  have  earned  had  they  followed  their  turns  in  unassigned  or  pool 
service. 

This  final  revised  proposal  boils  down  to  two  things:  (1)  All  regu¬ 
larly  assigned  men  are  to  be  guaranteed  their  full  pay  whenever,  for 
any  reason,  they  are  not  used  on  their  assignments;  (2)  Both  assigned 
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and  unassigned  or  pool  employees  are  to  be  guaranteed  the  earnings 
of  their  regular  assignment  or  turn,  as  the  case  may  be,  if  because  of 
the  operation  of  schedule  rules,  they  are  used  at  some  other  work. 

The  record  contains  little  evidence  to  support  the  proposal  that 
assigned  men  shall  get  full  pay  whether  .they  are  used  or  not  used 
on  their  regular  assignments.  The  arguments  presented  were  uncon¬ 
vincing.  Repeatedly  during  the  hearing  representatives  of  the 
employees  stated  that  the  carriers  have  the  right  to  annul  assign¬ 
ments,  and  that  this  right,  which  has  been  consistently  upheld  by 
the  National  Railroad  Adjustment  Board,  would  not  be  affected  by 
their  proposal.  Nevertheless,  it  seems  to  this  Board  that  the  effect 
of  a  provision  guaranteeing  full  earnings  of  an  assignment  would  be 
to  make  useless  the  annulling  of  an  assignment,  or  any  part  of  it. 
when  there  is  no  work  to  be  done,  because  the  rule,  as  proposed,  would 
require  that  the  full  earnings  of  the  assignment  would  have  to  be 
paid. 

On  the  other  hand  the  evidence  and  arguments  presented  by  the 
carriers  against  guaranteeing  employees  against  loss  of  earnings  when 
they  are  taken  from  their  regular  assignment  or  turn  and  given  some 
other  work  to  do  that  pays  less,  seem  to  be  directed  more 'against  the 
proposal  in  its  earlier  forms  than  against  the  final  revision,  as  presented 
at  the  hearing.  The  main  objection  stressed  by  the  carriers  is  that  they 
are  not  free,  because  of  the  operation  of  schedule  rules,  to  choose  men 
who  would  not  lose  earnings  when  they  are  taken  from  their  assign¬ 
ment  or  turn  to  do  other  work.  But  the  schedule  rules  cannot  be 
regarded  as  of  benefit  to  the  employees  only.  The  rules  assure  that 
men  shall  be  qualified  for  the  jobs  they  are  given  and  also  establish 
the  order  in  which  the  men  shall  be  chosen  for  the  jobs.  This  order 
being  usually  based  on  length  of  service  makes  experienced  men  avail¬ 
able  to  do  any  special  job  that  may  be  necessary. 

Thus,  when  an  emergency  engineer  is  needed,  it  would  seem  prefer¬ 
able  to  use  a  former  regular  engineer  who  happens  to  be  working  as 
a  fireman  rather  than  a  fireman  who  has  not  had  the  experience  of 
a  regular  engineer.  *  Moreover,  the  fact  that  assigned  firemen  who 
are  qualified  as  engineers,  as  well  as  pool  service  men,  must  protect 
emergency  needs  is  itself  a  provision  of  the  schedule  rules.  It  can¬ 
not  be  said  therefore  that  the  carriers  and  the  public  do  not  benefit 
by  the  schedule  rules.  In  any  case  the  schedule  rules  establish  valuable 
rights  for  employees  in  the  order  in  which  jobs  are  to  be  distributed, 
and  may  not  be  lightly  disregarded,  if  amicable  labor  relations  are 
to  be  maintained.  In  industry  generally,  and  in  some  cases  on  the 
railroads  too,  it  is  the  practice  that  men  taken  from  work  that  pays 
better,  to  meet  a  need  of  the  employer  for  other  work  at  which 


363  A 
23 


earnings  are  lower,  shall  be  guaranteed  against  any  loss  they  may 
incur. 

The  Board  is  of  the  opinion  therefore  that  the  employees  have 
made  out  a  case  for  being  guaranteed  against  such  losses. 

RECOMMENDATION 

The  Board  -finds  arid  'recommends: 

Thai  enginers ,  firemen  {helpers),  hostlers  and  hostler  helpers  in 
assigned ,  unassigned,  or  pool  service  who  are  used  in  other  service 
than  their  assignment  or  their  turns ,  because  of  the  operation  of 
schedule  rules ,  shall  be  paid  not  less  than  they  would  have  earned 
on  their  assignments  or  if  they  had  followed  their  turns;  and  that  the 
proposal  that  full  earnings  of  assignments  be  paid  to  men  in  assigned 
service  each  time  they  are  not  used  on  their  assignments  be  withdrawn. 

D.  DIFFERENTIALS 

11.  Night  Differentials 

The  Organizations’  proposed  Rule  14  (a)  reads : 

Engineers,  firemen  (helpers),  yard  foremen,  yard  helpers,  and  switch  tenders 
used  in  yard  transfer  or  belt-line  service,  and  hostlers  and  hostler  helpers,  shall 
be  paid  an  arbitrary  allowance  of  10  cents  per  hour  for  all  service  performed 
between  6 :  SO  p.  m.  and  6 : 30  a.  m.,  computed  as  follows :  Less  than  30  minutes 
shall  not  be  counted ;  30  minutes  or  over  shall  be  counted  as  1  hour. 

This  proposal  is  defended,  in  the  testimony  introduced,  on  the  ground 
that  night-shift  differential  payments  are  becoming  increasingly  com¬ 
mon  in  industry  generally  and  that  this  growing  practice  reflects  the 
widespread  recognition  of  the  fact  that  night  work  is  sufficiently  more 
unpleasant  than  day  work  that  a  bonus  should  be  paid  those  who  have 
to  do  it.  An  attempt  is  made  to  bolster  this  argument  by  a  purported 
showing  that  night  work  in  the  railroad  yards  is  more  hazardous  than 
work  during  the  day.  • 

The  difficulty  with  the  arguments  advanced  is  that  they  are  too  gen¬ 
eral  and  that  they  disregard  too  many  of  the  considerations  which  bear 
on  this  particular  proposal  as  it  applies  to  this  one  group  of  employees 
(those  in  yard  service)  in  this  particular  industry.  It  disregards  the 
fact  that  in  the  transportation  industries  generally,  there  has  not  been 
the  movement  toward  the  payment  of  night-shift  differentials  which 
has  been  characteristic  of  the  manufacturing  industries.  It  ignores 
the  fact  that  night  work  is  absolutely  essential  in  the  railroad  industry 
and  that  it  does  not  represent  a  practice  which  has  developed  as  part 
of  a  program  to  increase  industrial  production  and  profits,  and  gains 
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from  which,  where  they  result  from  multishift  operations,  might  rea¬ 
sonably  be  reflected  in  bonuses  for  night  work. 

The  general  argument  leaves  out  the  fact  that  the  proposal  is  to 
pay  night-shift  differentials  to  one  comparatively  small  group  of  rail¬ 
road  employees  although  hundreds  of  thousands  of  other  railroad  em¬ 
ployees  are  to  go  on  working  at  night  for  the  same  rates  received  for 
daylight  work.  The  proposal  ignores  the  difficulties  which  would  at¬ 
tend  the  application  of  a  night-shift  differential  system  to  a  situation 
in  which  all  jobs  are  bid  in  on  a  seniority  basis.  The  older  and  more 
experienced  men  prefer  and  select  daytime  work.  This  is  probably 
the  principal  reason  why  there  are  more  accidents  during  the  night 
than  during  the  day. 

If  the  rates  are  higher  at  night  the  result  will  be  that  those  men  who 
exert  their  seniority  to  enjoy  the  personal  advantages  of  daytime  work 
will  have  to  accept  what  is  in  effect  a  penalty  for  doing  so.  This  is 
not  a  conclusive  objection  to  the  proposal  and  yet  railroad  rate  history 
includes  at  least  one  instance  in  which  this  consideration  prompted  one 
of  the  organizations  involved  here  to  request  the  abandonment  of  the 
night-differential  system  which  had  been  established. 

No  case  has  been  made  which  warrants  the  initiation  of  a  practice 
for  this  one  group  of  employees  which  is  inconsistent  with  the  almost 
universal  practice  covering  the  rest  of  the  employees  in  the  industry, 
and  which  would  throw  the  operation  of  the  seniority  bidding  system 
into  at  least  possible  confusion. 

RECOMMENDATION 

The  Board  finds  and  recommends : 

That  Organization a’  'proposed  Rate  14  (a)  he  withdrawn. 

!  12.  Rate  for  Sundays  and  Holidays 

The  Organizations’  proposed  Rule  25  reads : 

Engineers,  firemen  (helpers),  hostlers,  hostler  helpers,  yard  foremen,  yard 
helpers,  and  switchtenders  shall  be  paid  at  the  rate  of  time  and  one-half  of  all 
service  performed  on  Sundays,  New  Year’s  Day,  Washington’s  Birthday,  Decora¬ 
tion  Day,  Fourth  of  July,  Labor  Day,  Thanksgiving  Day,  and  Christmas;  pro¬ 
vided,  that  when  any  of  the  above-mentioned  holidays  fall  on  Sunday,  the  day 
observed  by  the  State,  Nation,  or  by  Proclamation  shall  be  considered  a  holiday. 

This  proposal,  like  that  contained  in  proposed  Rule  14  (a),  is  sup¬ 
ported  by  the  Organizations  on  the  basis  of  arguments  drawn  largely 
from  general  industrial  payment  practices.  It  is  similarly  true  here, 
as  there,  that  the  proposal  takes  no  account  of  the  special  features  of 
railroading  operations  and  wage  rate  practices  in  this  particular 
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industry.  The  Board  members  are  not  insensible  to  the  appeals  based 
on  the  regre  table  circumstance  of  a  railroad  employee  who  must  miss 
out  on  the  pleasures  of  Christmas  or  of  Sunday  with  his  family.  They 
must  take  account  in  their  recommendation,  however,  not  only  of  these 
very  human  considerations  but  also  of  the  relationship  of  the  problem 
to  the  whole  system  of  railroad  wage  rate  practices. 

There  is  here  again  the  consideration,' relevant  though  not  con¬ 
trolling,  that  this  request  is  for  the  establishment  of  a  basic  change, 
for  these  groups  of  employees,  in  a  practice  which  has  been  accepted 
ever  since  the  railroads  started  operations  and  which  is  today  the  prac¬ 
tice  affecting  many  other  railroad  employees  who  are  similarly  incon¬ 
venienced  by  Sunday  and  holiday  work. 

An  even  more  substantial  consideration  is  that  this  request  is  not, 
as  it  might  appear,  a  request  for  one  rest  day  in  seven  (and  for  seven 
other  rest  days  during  the  year).  The  railroads  have  to  run  on 
Sundays  and  on  the  named  holidays,  and  the  men  who  run  them  on 
Sundays  and  holidays  have  to  run  them  on  those  days.  The  evidence 
that  some  of  this  work  (particularly  in  the  yards)  might  be  scheduled 
for  other  days  if  a  penalty  were  created  for  Sunday  and  holiday  work 
did  not  establish  the  fact  that  any  considerable  rescheduling  is  pos¬ 
sible.  There  was,  on  the  other  hand,  a  good  deal  of  evidence  that  men 
now  use  their  seniority  to  secure  assignments  which  include  Sunday 
work. 

The  suggestion  that  this  proposal  be  revised  to  make  it  a  “rest  day” 
proposal  was  specifically  and  flatly  rejected  by  the  Organizations’ 
representatives.  The  evidence  is  clear  that  other  schedule  rules  would 
preclude  the  Carriers  from  making  arrangements  which  would  give 
engineers  and  firemen  a  rest  day  on  Sundays  without  incurring  still 
other  penalties.  Since  the  employees  here  do  not  want  a  rest-day  rule 
their  proposal  loses  whatever  support  it  might  otherwise  receive  from 
the  “rest  day”  practices  in  manufacturing  industry. 

Account  must  also  be  taken  of  the  fact  that  many  of  the  employees 
involved  here  are  presently  working  less  than  306  days  a  year,  and 
some  average  less  than  even  5  days  a  week.  The  monthly  mileage 
limitations  on  firemen  and  engineers,  which  are  the  result  of  the  Or¬ 
ganizations’  policy,  have  this  effect  in  the  case  of  a  great  many  of  the 
road  employees.  The  Board  is  not  unmindful  of  the  fact  that  many 
other  of  the  employees  involved  here  average  substantially  more  than 
48  hours  a  week,  and  that  the  hours  actually  spent  on  the  road  by  the 
engine  crews  place  special  demands  on  them.  It  must  be  recognized 
that  this  proposal  applies  alike  to  the  switchtender  who  must  put  in 
virtually  365  days  a  year  and  to  the  engineer  who  averages  in  actual 
service  no  more  than  half  that  number. 
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EBCOMMENDATION 

The  Board  finds  and  recommends : 

That  Organizations'  yro'posed  Rule  26  should  be  withdrawn. 

E.  ALLOWANCES  FOR  TERMINAL  DELAYS 

Three  proposed  rules  of  the  employees  deal  with  allowances  for 
delays  at  terminals.  These  proposals  are  set  forth  in  full  in  Appendix 
C,  and  are  titled,  ^‘Initial  Terminal  Delay” ;  “Final  Terminal  Delay” ; 
and  “Held  at  Other  Than  Home  Terminal.”  Because  of  their  length 
they  are  not  repeated  here. 

13.  Initial  Terminal  Delay. 

Briefly  summarized,  the  Organizations’  proposed  Rule  15  would 
recognize  a  period  of  45  minutes  after  engineers  and  firemen  (helpers) 
report  for  work  at  their  initial  terminals  for  which  no  special  payment 
would  be  claimed  by  the  employees  other  than  their  regular  mileage  or 
daily  rates  of  pay.  This  period  would  not  be  considered  delay,  but 
necessary  preparatory  time  during  which  they  would  attend  to  such 
duties  as  inspecting  their  engine,  moving  it  from  round  house,  testing 
brakes^  air,  etc.  After  the  45  minutes,  however,  any  delay  before  the 
train  departs  from  its  starting  point  at  the  terminal  would  be  com¬ 
pensated  at  pro  rata  rates,  this  payment  to  be  in  addition  to  the  mileage 
pay  for  the  trip.  If,  however,  overtime  is  earned  on  the  trip,  the 
terminal  delay  time  is  to  be  offset  or  “absorbed”  by  the  overtime. 

The  employees  stated  on  the  Record  (pp.  2713-2714)  that  the  initial 
and  final  terminal  delay  rules  “are  not  intended  to  apply  to  work, 
wreck,  construction,  or  transfer  service.  These  rules  should  apply  to 
all  classes  of  freight  and  passenger  service,  except  pusher,  helper, 
road  switcher,  and  mine-run  service  which  operate  into  and  out  of  a 
terminal  more  than  once  in  a  tour  of  duty.” 

The  employees  complain  that  they  are  often  delayed  for  long  periods 
before  they  can  get  their  trains  out  on  the  road.  Because  their  earn¬ 
ings  are  determined  by  the  miles  they  cover,  these  delays  result  in 
substantial  losses.  The  Carriers,  on  the  other  hand,  claim  that  the 
delays  are  unavoidable,  just  as  the  preparatory  time  is  unavoidable. 
They  contend  that  employees  are  paid  for  the  total  time  consumed 
from  reporting  time  to  release  time,  and  therefore  the  men  have  no 
just  ground  for  complaint. 

The  evidence  shows  that  there  is  a  good  deal  of  delay  at  initial 
terminals,  and  the  real  question  is  whether  the  Carriers  should  pay 
for  this  in  addition  to.  the  mileage  earned,  or  whether  no  separate 
payment  for  excessive  delays  should  be  made.  That  there  is  some 
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justice  in  the  employees’  claim,  insofar  as  passenger  service  is  con¬ 
cerned,  is  attested  by  the  number  of  railroads  which  already  have 
agreements  providing  pay  for  delays  at  initial  terminal s-for  this  type 
of  service.  In  the  Western  Region,  36  railroads  compensate  passenger 
engineers  and  firemen  for  initial  terminal  delay;  only  3  provide  for 
such  payments  in  freight  service.  In  the  Eastern  Region,  10  roads 
pay  for  initial  delays,  mainly  in  passenger  service,  a  few  in  freight 
service.  In  the  Southeastern  Region,  engineers  and  firemen  have 
agreements  with  13  railroads,  including  the  leading  carriers,  providing 
pay  for  initial  delays  in  passenger  service;  but  none  in  freight 
service. 

Plainly,  a  very  substantial  portion  of  the  Carriers  throughout  the 
country  have  agreed  that  compensating  engineers  and  firemen  (help¬ 
ers)  for  delays  at  initial  terminals  is  justified  so  far  as  passenger 
service  is  concerned.  Only  a  very  few  roads  pay  for  initial  terminal 
delays  in  freight  service.  The  agreements  covering  passenger  service 
on  different  roads  vary  as  to  amount  of  preparatory  time  and  delay 
time,  the  method  and  amount  of  compensation,  and  in  other  details. 
The  evidence  shows  that  some  carriers  pay  for  delays  after  iy2  hours 
in  the  yard,  some  after  1  hour,  some  after  30  minutes,  and  some  after 
2  hours.  But  the  compensation  is  often  greater  where- the  unpaid  for 
time  is  greater,  including,  in  some  cases,  a  rate  of  time  and  one-half. 

The  Board  finds  that  there  is  merit  in  the  employees’  claim  that 
initial  terminal  delays  ought  to  be  paid  for  in  passenger  service 
separate  and  apart  from  the  mileage  pay,  in  cases  where  overtime  is 
not  earned  as  an  offsetting  factor.  The  record  shows,  however,  that 
in  many  cases  45  minutes  is  insufficient  time  for  doing  all  the  necessary 
preparatory  and  incidental  work  required  to  get  trains  ready  to  depart 
from  the  terminal,  and  an  allowance  of  one  hour  would  be  adequate. 

There  was  some  difference  of  opinion  between  counsel  for  the 
parties  as  to  whether  the  points  of  departure  from  the  terminal  at 
which  terminal  delay  time  ceases  were  properly  defined  in  the  em¬ 
ployees’  proposal.  But  the  Board  feels  that  the  Carriers’  Conference 
Committee  and  the  Employees’  Committee  will  have  no  great  diffi¬ 
culty  in  agreeing  on  these  points  when  they  meet  to  embody  the  recom¬ 
mendations  of  the  Board  in  their  agreements. 

No  case  has  been  made,  however,  for  the  establishment  of  an  initial 
terminal  delay  rule  in  freight  service.  That  there  are  differences 
between  the  two  types  of  service  is  reflected  in  the  fact  that  only  a 
very  few  individual  agreements  have  included  initial  terminal  delay 
payment  rules  for  freight  service,  although  on  a  great  many  of  the" 
properties  the  parties  have  agreed  on  such  a  rule  for  passenger  service. 
This  recognition  by  the  parties  themselves  of  a  difference  between 
passenger  and  freight  service  is  persuasive. 

782802—48 - 5 
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RECOMMENDATION 

The  Board  finds  and  recommends : 

That  initial  terminal  delay .  should  be  paid  on  a  minute  basis  to 
engineers  and  -firemen  ( helpers )  in  passenger  service  after  1  hour 
unpaid  time  has  elapsed  from  the  time  of  reporting  up  to  the  time 
that  the  train  leaves  the  terminal ,  at  pro  rata  rates  according  to  the 
class  of  engine  used  in  addition  to  the  full  mileage ,  except  to  the  extent 
that  terminal  delay  time  is  offset  by  overtime;  hut  that  the  proposal 
be  withdrawn  so  far  as  freight  service  is  concerned. 

14.  Final  Terminal  Belay 

Separate  compensation  for  final  terminal  delay  is  much  more  preva¬ 
lent  than  for  initial  delay.  A  majority  of  Class  I  railroads  have 
agreements  providing  for  such  pay,  and  more  of  them  apply  to  freight 
service  than  to  passenger  service. 

The  most  frequent  rule  provides  that  30  minutes  must  elapse  after 
arrival  at  a  designated  point  before  terminal  delay  time  begins  to 
accrue.  The  next  most  frequent  provision  is  for  1  hour  of  elapsed 
time:  some  provide  for  more  than  an  hour,  some  45  minutes,  some 
only  15  minutes;  and  some  provide  for  no  elapsed  time  at  all.  Those 
providing  30  minutes  usually  pay  for  the  whole  hour,  if  there  is  more 
than  30  minutes  delay,  and  for  90  minutes  delay  2  hours  are  paid.  A 
good  many  agreements  provide  that  time  and  one-half  shall  be  paid 
for  final  terminal  delay. 

The  proposed  rule  of  the  employees  (Appendix  C)  provides  for  no 
period  of  elapsed  time  which  is  not  to  be  paid  for.  All  delay  time 
computed  from  arrival  of  train  at  designated  point  in  terminal,  or 
from  the  first  stop  outside  if  train  is  prevented  from  getting  into 
the  yard,  until  the  crew  is  finally  relieved  from  duty  would  be  paid 
for  at  pro  rata  rates  on  a  minute  basis.  But  if  overtime  is  earned 
this  is  to  be  used  to  offset  terminal  delay  time.  The  proposal  also 
defines  the  designated  points  within  the  terminals  and  the  stops 
outside  terminals  when  trains  are  prevented  from  getting  in,  from 
which  final  terminal  delay  time  begins  to  accrue. 

The  evidence  is  clear  that  payment  for  final  terminal  delay  in  addi¬ 
tion  to  the  mileage  pay  has  become  an  established  practice  in  the 
major  portion  of  the  railroad  industry,  and  the  Board  is  of  the  opinion 
that  the  employees  have  made  out  a  case  for  extending  the  practice 
to  all  the  roads  involved  in  the  present  dispute.  We  have  already 
mentioned  the  stipulation  that  the  terminal  delay  rules  are  not  in¬ 
tended  to  apply  to  work,  wreck,  construction,  transfer  service,  etc. ; 
and  it  is  dear  that  overtime  earned  is  to  be  offset  against  terminal 
delay  time. 
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With  respect  to  the  points  or  stopping  places  from  which  final 
terminal  delay  time  is  to  begin  to  accrue,  we  find  that  most  of  the 
existing  rules  and  practices  describe  these  points  or  practices  sub¬ 
stantially  the  same  as  in  the  employees’  proposed  rule.  The  Carriers’ 
Conference  Committee  and  the  Employees’  Committee  should  have 
little  difficulty  in  agreeing  on  the  designated  points  or  stops  yhen 
they  meet  to  embody  the  recommendations  of  the  Board  in  their 
agreements. 

The  lack  in  the  proposal  of  any  period  of  elapsed  time  after  which 
terminal  delay  is  to  be  paid  for  is  not  justified  by  the  record.  Since 
the  most  frequent  rule  provides  for  30  minutes  of  elapsed  time,  we 
are  of  the  opinion  that  such  a  provision  should  be  included  in  the 
employees’  proposed  rule,  and  that  pay  for  final  terminal  delay  should 
begin  only  after  30  minutes  of  delay  have  elapsed.  On  those  roads 
where  employees  consider  their  present  rule  more  preferable,  they  will 
be  able,  under  the  general  saving  clause  which  we  recommend  to 
maintain  their  existing  arrangement. 


RECOMMENDATION 

The  Board  finds  and  recommends : 

That  the  employees?  proposed  rule  covering  fundi  terminal  delay 
{Rule  16 — Appendix  C)  should  he  adopted  by  the  parties  with  a  pro¬ 
viso  that  pay  for  delay  should  begin  only  after  30  minutes  of  unpaid 
time  have  elapsed . 

15.  Held  at  Other  Than  Home  Terminal 

The  Organizations’  proposed  Rule  IT  reads: 

(a)  Engineers  and  firemen  (helpers)  in  pool  freight  and  in  unassigned  service 
held  at  other  than  home  terminal  shall  be  paid  continuous  time  tor  all  time 
so  held  after  the  expiration  of  12  hours  from  the  time  relieved  from  previous 
duty,  at  the  regular  rate  per  hour  paid  them  for  the  last  service  performed.  If 
held  12  hours  after  the  expiration  of  the  first  20-hour  period,  they  shall  be  paid 
continuous  time  for  the  next  succeeding  8  hours,  or  until  the  end  of  the  20-hour 
period,  and  similarly  for  each  20-hour  period  thereafter. 

(b)  For  the  purpose  of  applying  this  rule  the  management  shall  designate 
a  home  terminal  for  each  engineer  and  fireman  (helper)  in  pool  freight  and  in 
unassigned  service.  Home  terminals,  as  they  existed  on  June  20,  1917,  shun 
not  be  changed,  except  by  mutual  agreement. 

(c)  The  provisions  of  this  rule  shall  also  apply  to  regularly  assigned  freight 
and  passenger  service,  unless  excepted  by  future  agreement 

This  proposal  would  change  the  existing  standard  rule  or  practice 
in  the  following  respects : 
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(1)  In  place  of  16  hours’  lay-over  time  without  pay  in  each  24 
hours,  the  proposed  rule  would  substitute  12  hours  in  each  20  hours. 

(2)  Payments  for  time  held  at  away  from  home  terminal,  after  the 
stipulated  period,  would  be  separate  and  apart  from  mileage  pay, 
whereas  the  present  standard  rule  allows  such  payments  to  be  offset 
or  “absorbed'’  by  mileage  made  on  the  return  trip  to  the  home  terminal. 

(3)  The  present  rule  applies  only  to  engineers  and  firemen  in  pool 
freight  and  in  unassigned  service;  the  proposal  would  make  the  rule 
applicable  also  to  men  in  regularly  assigned  freight  and  passenger 
service. 

(4)  Home  terminals  which  are  designated  by  the  carrier  under 
existing  rules  could  not  be  changed  from  what  they  were  June  20, 
1947,  except  by  mutual  agreement. 

After  careful  consideration  of  the  evidence  and  arguments  the 
Board  finds  that  the  record  justifies  only  the  second  (No.  2)  of  these 
proposed  changes.  To  rearrange  payment  periods  for  released  time 
at  away  from  home  terminals  from  16  hours  within  >24  to  12  hours 
within  every  20  would  require  complex  and  costly  rearrangements 
which  appear  too  burdensome.  With  respect  to  including  the  as¬ 
signed  men  under  the  rule,  much  reliance  was  placed  on  the  possibility 
that  the  carriers  may  transfer  unassigned  men  to  assigned  runs  in 
order  to  avoid  payment  for  time  held  at  away  from  home  terminals. 
This  may  possibly  develop  into  an  abuse,  but  the  evidence  was  meager 
on  this  point.  Finally,  the  present  rule  by  which  carriers  designate 
home  terminals  seems  to  be  working  reasonably  well,  and  the  record 
shows  little  in  the  way  of  unsatisfied  complaints. 

RECOMMENDATION' 

The  Board  finds  and  recommends : 

That  the  present  standard  rule  covering  time  held  at  other  than 
home  terminal  should  be  changed  only  by  separating  the  payments  for 
this  time  from  the  compensation  for  the  service  trip ,  thereby  elim¬ 
inating  the  present u run-off ”  feature. 

F.  MISCELLANEOUS  WORKING  RULES 

16.  Beadheading 

As  revised  January  12, 1948,  the  Organizations’  proposed  Rule  22 
reads: 

•  Engineers,  firemen  (helpers)/  hostlers  or  hostler  helpers  called  or  required  to 
perform  deadhead  service  shall  be  paid  for  such  service  at  not  less  than  the  rate 
applicable  to  the  class  of  service  and  engine  used  in  the  service  deadheaded  to 
or  from. 
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Practically  all  railroads  have  some  kind  of  deadhead  rule,  but  there 
is  no  standard  rule  or  uniform  practice.  The  agreements  on  different 
roads  vary  widely  in  their  provisions,  and  representatives  of  the  Em¬ 
ployees  explained  that  they  did  not  desire  to  change  any  of  the  existing 
rules  which  prescribe  mileage  allowances  for  deadheading,  except  with 
respect  to  rates  to  be  paid.  The  proposal  “deal  only  with  standardiza- 
tion  of  mileage  rates  to  be  paid  for  deadheading  under  existing  rules.” 
It  provides  that  men  should  be  paid  for  the  miles  they  deadhead  at  the 
same  mileage  rates  that  they  will  get  on  the  engines  they  will  be 
running,  or  on  the  engines  that  they  have  run,  if  they  are  required  to 
deadhead  to  another  place,  usually  to  their  home  terminals.  At 
present  the  most  common  practice  is  to  pay  them  the  rate  applicable 
to  the  trains  on  which  they  deadhead.  All  other  provisions  of  present 
rules  would  remain  unchanged. 

When  a  man  deadheads  he  usually  rides  in  a  passenger  train,  less 
often  in  the  caboose  of  a  freight  train.  The  Carriers  made  some  point 
at  the  hearing  that  such  riding  is  not  “service,”  citing  a  requirement 
of  the  Interstate  Commerce  Commission  that  engineers  and  firemen  so 
riding  should  be  reported  as  passengers,  and  not  as  employees.  But 
they  are  paid  for  deadheading  because  this  is  a  necessary  part  of 
their  service,  and  obviously  the  men’s  time  is  devoted  to  the  service  of 
the  carrier,  or  no  pay  whatever  would  be  justified.  We  therefore 
regard  the  contention  that  deadheading  is  not  service  as  quite 
irrelevant. 

The  real  point  of  the  Carriers’  is  that  deadheading  men  run  no 
train  and  have  no  responsibility  for  operating  or  firing  an  engine. 
They  contend  that  only  time  is  to  be  paid  for,  and  this  should  be  less 
than  when  the  men  actually  work  on  the  engines.  The  employees, 
on  the  other  hand,  value  their  time  on  the  basis  of  their  earning  power 
when  they  run  trains,  and  they  argue  'that  they  ought  not  to  suffer 
loss  of  earnings  simply  because  the  carrier  happens  to  order  them 
to  deadhead  rather  than  to  run  an  engine. 

There  is  merit  in  both  positions.  But  whether  the  proposed  change 
in  mileage  rates  is  justified  depends  on  the  relation  of  these  deadhead 
rates  to  the  variety  of  other  provisions  in  existing  rules  on  the  different 
roads,  which  the  employees  propose  to  leave  as  they  now  are.  The 
Board  finds  that  it  cannot,  on  the  basis  of  the  record  in  the  present 
case,  properly  evaluate  the  effects  of  changing  only  the  mileage  rates 
and  leaving  all  other  existing  provisions  of  deadhead  rules  unchanged. 

The  evidence  shows  that  over  a  period  of  many  years  there  have  been 
movements  for  standardizing  deadhead  rules,  and  there  have  been 
expressions  of  opinion  by  boards  and  officials  that  these  rules  ought 
to  be  standardized.  We  are  unable,  however,  to  determine  from  what 
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was  presented  to  us  whether  merely  standardizing  mileage  rates, 
without  standardizing  the  rules  themselves,  would  result  in  real 
standardization  or  cause  more  confusion.  Under  the  circumstances, 
the  Board  is  of  the  opinion  that  the  uncertainty  as  to  the  effect  of  the 
proposed  change  precludes  us  from  recommending  it. 

RECOMMENDATION 

The  Board  finds  and  recommends : 

That  the.  Orgardzations*  proposed  Rule  22  he  withdrawn. 

17.  Points  for  Going  On  and  Oft  Duty 

The  Organizations’  proposed  Rule  26  reads : 

Engineers,  firemen  (helpers),  yard  foremen- and  yard  helpers  in  road  and/or 
transfer  or  yard  service  shall  have  a  designated  point  for  going  on  doty  and  a 
designated  point  for  going  off  duty.  The  points  for  going  on  and  off  duty  at 
each  terminal  or  yard  shall  be  the  same  place,  such  points  to  be  established  by 
agreement 

As  we  understand  this  proposal,  it  would  make  necessary  that  the 
employees  negotiate  agreements  with  the  management  at  each  terminal 
designating  jointly  the  points  for  going  on  and  off  duty,  and  would  in 
•  every  case  require  that  they  must  agree  that  the  points  for  going  on 
and  off  must  be  the  same.  Obviously  the  Carriers’  Conference  Com¬ 
mittee  representing  all  the  roads  here  involved  and  the  national  com¬ 
mittees  representing  the  Organizations  are  in  no  position  to  designate 
the  points  at  each  local  terminal. 

At  present,  there  are  no  agreements  covering  engineers  and  firemen 
in  road  service  (with  one  exception)  that  require  either  carriers  alone 
or  jointly  with  representatives  of  employees  to  designate  points  for 
going  on  and  off  duty.  In  yard  service  however,  there  have  been 
agreements  for  many  years  requiring  management  to  designate  points 
for  going  on  and  off,  and  more  recently  some  agreements  have  been 
negotiated  establishing  the  points  jointly.  The  reason  for  lack  of 
rules  covering  road  engineers  and  firemen  is  apparently  that  they  have 
regular  assignments  which  make  plain  the  places  for  going  on  and  off 
duty.  The  proposed  rule  says  nothing  about  extra  men,  and  we  are 
not  sure  as  to  how  these  might  be  affected. 

In  connection  with  the  terminal  delay  rules  discussed  above,  we 
mentioned  that  the  present  methods  of  designating  the  places  for  going 
on  and  off  duty  seem  to  be  working  satisfactorily,  on  the  whole.  The 
main  reasons  given  by  the  employees  for  requesting  this  rule  is  that 
workers  are  greatly  inconvenienced,  and  to  some  extent  endangered,  if 
they  are  released  at  a  point  in  the  terminal  different  from  the  one  at 
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which  they  report  for  duty.  But  Appendix  B  to  Employees’  Exhibit 
46  which  contains  information  reported  by  General  Chairmen  on  vari¬ 
ous  properties  hardly  bears  out  this  contention.  Most  of  their  reports 
state  that  satisfactory  arrangements  have  been,  worked  out.  At  a  good 
many  terminals  the  points  for  going  on  and  off  duty  are  already  the 
same,  while  at  others  conditions  satisfactory  to  the  employees  have  been 
established  without  making  the  points  the  same.  Where  employees 
have  complained  about  inconvenience,  in  most  cases  the  reports  state 
that  satisfactory  adjustments  have  been  made.  It  is  to  be  noted  also 
that  in  the  yards  represented  by  the  SUN  A,  the  Exhibit  shows  that  the 
yardmen  report  generally  satisfactory  arrangements,  with  little  or  no 
complaint  about  going  on  and  off  duty. 

The  Board  finds  that  the  record  in  this  case 'does  not  justify  a  recom¬ 
mendation  for  adoption  of  this  rule. 

RECOMMENDATION 

The  Board  finds  and  recommends: 

That  the  Organizations’  ‘proposed  Rule  £6  be  withdrawn. 

18.  Pilot  Service 

A  “pilot”  is  defined  in  the  standard  code  of  operating  rules  as : 

An  employee  assigned  to  a  train  when  the  engineman  or  conductor,  or  both, 
are  not  fully  acquainted  with  the  physical  characteristics  or  rules  of  the  rail¬ 
road,  or  portion  of  the  railroad,  over  which  the  train  is  to  be  moved. 

The  Organizations  here  propose  the  following  rule  limiting  the 
use  of  employees  as  pilots : 

Rule  27 

(a)  When  a  train  of  one  railroad  is  being  detoured  over  another  railroad,  or  a 
train  of  one  seniority  district  is  being  detoured  over  the  territory  of  another 
seniority  district,  an  engineer  pilot  shall  be  used.  The  engineer  pilot  shall  be 
taken  from  the  railroad  or  the  seniority  district  over  which  the  train  is  to  be 
moved. 

(b)  This  rule  shall  also  apply  in  instances  when  engineers  on  other  trains 
are  not  familiar  with  the  territory  over  which  the  train  is  to  be  moved. 

Some  schedule  agreements  provide,  as  does  the  Beading  Company, 
that:  “When  pilots  are,  required  engineers  will  be  furnished  an  en¬ 
gineer  as  a  pilot,  rules  and  rates  in  such  service  to  apply.”  Others 
require  conductors  only  or  both  engineers  and  conductors  while  still 
others  have  no  rule  on  the  subject.  In  numerous  instances,  employees 
who  may  know  the  road,  but  who  are  not  experienced  in  engine  or 
train  service  are  used,  such  as  maintenance-of-way  employees,  signal¬ 
men,  tower  men,  supervisory  officers,  etc. 
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The  Organizations  stated  in  their  presentation  of  this  matter  that 
they  are  “frankly  disturbed  by  the  extent  to  which  the  Carriers  seem¬ 
ingly  were  able  to  confuse  the  Emergency  Board  members  on  this 
issue  during  the  1946  proceedings.” 

That  Board  stated : 

Because  such  a  requirement  as  is  embodied  in  this  proposal  would  be  tanta¬ 
mount  to  an  invasion  of  managerial  prerogatives  and  functions,  the  Board  is  un¬ 
able  to  recommend  the  adoption  of  the  proposed  rule.  We  believe,  however,  that 
whenever  pilot  service  is  used  it  is  reasonable  to  require  that  such  pilot  shall  be 
chosen  from  the  seniority  roster  of  the  district  involved  and  we  recommend 
accordingly. 

We  see  no  need  either  to  defend  the  1946  Board  or  to  indulge  in  ex¬ 
tensive  reasoning  in  support  of  our  own  view  of  this  problem. 

No  showing  has  been  made  that  present  practices  have  resulted  in 
any  endangering  of  lives  or  property.  The  request  is  that  the  Or¬ 
ganizations  represented  here  be  given  an  exclusive  right  in  this  field. 
The  fact  is,  however,  that  on  some  properties,  according  to  the  testi¬ 
mony,  other  crafts  have  established  by  contract  their  rights  as  pilots. 
Those  crafts  are  not  before  us.  Were  our  view  of  the  merits  of  this 
issue  different,  we  would  still  feel  that  we  should  not  make  recom¬ 
mendations  prejudicing  the  rights  of  groups  not  before  us. 

BECOMMENDAHON 

The  Board  finds  and  recommends : 

That  the  Organizations'  proposed  Rule  27  he  withdrawn. 

19.  Rating  and  Sleeping  Accommodations 

The  Organizations’  proposed  Rule  36  reads: 

Crews  shall  not  be  tied  up  at  points  where  satisfactory  and  adequate  eating 
and  sleeping  accommodations  are  not  available. 

Representatives  of  the  Employees  emphasized  repeatedly  at  the 
hearing  the  fact  that  this  proposed  rule  contains  no  penalty  provision. 
The  implication  in  these  statements  would  be  that  a  violation  of  such 
a  rule,  if  adopted,  would  subject  the  carrier  involved  to  no  money 
penalty.  The  proposed  “rule”  would  become,  on  that  understanding, 
not  a  rule  at  all  but  simply  a  statement  of  good  intention  on  the  part 
of  the  carriers. 

The  Board  accepts  the  argument  that  crews  should,  as  a  matter 
of  practice,  be  tied  up  only  where  adequate  accommodations  are 
available.  It  is  not  convinced,  however,  that  the  situation  warrants 
the  adoption  of  any  uniform  “rule”  covering  this  matter.  There 
are  such  rules  in  effect  on  a  great  many  of  the  roads  today.  That 
they  are  generally  satisfactory  is  indicated  by  the  fact  that  the 
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employees,  in  their  testimony,  referred  to  only  two  experiences  which, 
in  their  judgment,  warranted  attention.  ,  Situations  of  this  type  can 
be  much  more  satisfactorily  handled  by  cooperative  effort  on  the  prop¬ 
erties,  directed  at  whatever  particular  problem  that  has  arisen,  than 
by  the  blank-cartridge  approach  of  a  national  “rule”  which  is  at  least 
claimed  to  contain  no  shot.  The  Board  commends  to  the  Carriers 
that  they  give  attention  on  the  properties  to  the  complaints  which  have 
been  registered,  but  it  sees  no  justification  for  the  adoption  of  any 
standard  rule  covering  this  matter. 

RECOMMENDATION 

The  Board  finds  and  recommends : 

That  the  Organizations'  proposed  Rule  86  he  withdrawn. 

20.  Flagging  and  Throwing  Switches 

The  Organizations’  proposal  here  is  the  same  as  one  considered  by 
the  1946  Emergency  Board.  It  reads : 

Buie  38.  Engineers  and  firemen  (helpers)  shall  not  be  required  to  flag,  or 
throw  switches. 

The  Board  recommended  adoption  of  the  proposal  with  this  addi¬ 
tion,  “Except  for  their  own  trains  and  then  only  when  no  one  else 
is  available  for  the  purpose.” 

The  Carriers  say  in  part : 

The  meaning  and  intent  of  this  proposal  is  relatively  clear  and  definite.  It 
provides  a  mandatory  prohibition,  without  exception,  against  requiring  an 
engineer  or  fireman  (helper)  to  flag  or  to  throw  a  switch.  In  other  words, 
if  the  Organizations’  proposal  were  adopted  neither  an  engineer  nor  a  fireman, 
on  the  road  or  within  switching  limits,  could  be  required  to  protect  his  engine 
or  train  by  flagging  against  the  movement  of  other  engines  or  trains  or  to 
throw  a  switch,  regardless  of  the  circumstances,  even  though  there  were  an 
emergency. 

The  Employees  say  in  part : 

The  proposed  rule  does  not  contemplate  that  in  cases  of  real  emergency  the 
enginemen  would  refuse  to  flag  or  throw  switches  if  necessary  to  avert  prop¬ 
erty  damage  or  injury  to  themselves  or  other  employees.  However,  engine 
crews  do  strenuously  object  to  performing  work  assigned  to  trainmen  in 
addition  to  their  own  assigned  duties. 

We  recognize,  as  did  the  1946  Board,  that  engineers  and  firemen, 
except  in  an  emergency,  should  not  be  called  upon  to  do  the  work 
of  another  craft. 

Much  of  the  argument  and  testimony  presented  to  us  was  concen¬ 
trated  on  a  situation  where  Carriers’  operating  Rule  99,  if  strictly 
interpreted,  appeared  to  put  an  engine  crew  in  an  impossible  situation. 
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Aside  from  this  there  was  little  or  no  evidence  as  to  what  effect  the 
adoption  of  proposed  Rule  38  would  have.  It  apparently  would 
have  far  reaching  consequences  such  as  the  additional  employment 
of  a  large  number  of  men  for  whom  no  real  need  was  shown. 

On  the  other  hand,  if  all  that  is  intended  is  to  take  care  of  a  situa¬ 
tion  affecting  an  occasional  crossover,  a  national  rule  is  unnecessary. 

BECOMMENDATION 

The  Board  finds  and  recommends : 

That  the  Orgardzations1  ‘proposed  Rule  38  he  withdrawn. 

21.  Watch  Inspection 

The  Organizations’  proposed  Rule  42  reads : 

When  engineers,  firemen  (helpers),  hostlers,  hostler  helpers,  yard  foremen, 
yard  helpers  or  switch-tenders  are  required  to  have  their  watches  inspected, 
such  inspection  shall  be  made  while  employees  are  on  duty  and  under  pay. 
The  carrier  shall  assume  the  cost  of  such  cleaning  and  repairing  of  the  watches 
of  employees  covered  by  this  Rule  as  is  necessary  to  meet  the  requirements  of 
the  carriers’  time  service  rules. 

There  is  no  provision  in  present  schedule  rules  covering  this  matter 
of  watch  inspection.  Most  carriers  require  the  use  of  specified  makes 
of  watches  and  require  that  they  be  inspected  periodically.  The  em¬ 
ployees  buy  the  watches  and  have  them  repaired  on  their  own  time, 
and  pay  for  all  cleaning  and  repair  expense. 

There  are  certain  broad  equities  in  this  proposal’.  The  essentiality 
of  these  watches  to  railroad  operation  is  reflected  in  the  requirements 
that  they  be  of  specified  makes,  that  they  be  inspected  periodically 
and  that  they  be  kept  to  a  specified  standard  of  accuracy.  The 
Carriers’  argument,  that  the  watches  are  used  75  percent  of  the  time 
by  the  employees  while  they  are  off  duty,  is  met  by  the  answer  that 
the  employees  would  normally  select  much  less  expensive  watches  than 
these  if  only  their  own  interests  were  involved.  The  recommendation 
of  the  1946  Emergency  Board  reflects  these  broad  equities. 

This  problem  is  complicated,  however,  by  the  obvious  difficulties  of 
working  out  any  uniform  rule  covering  it.  The  employees’  repre¬ 
sentative  indicated,  at  the  hearing,  that  their  proposal  contemplates 
the  Carriers’  having  watch  inspectors  at  the  terminals  so  that  the 
employees  would  not  have  to  spend  their  own  time  in  “going  clear 
across  town”  to  have  the  required  inspections  made.  This  would  be 
practicable  at  some  terminals,  but  would  be  impracticable  at  others. 
Such  a  system  would  take  care  of  the  matter  of  inspection  at  some 
terminals,  but  could  probably  not  be  worked  out  at  all  generally  for 
the  “cleaning  and  repairing”  of  the  watches. 
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The  rule  apparently  contemplates  that  inspection  will  be  made 
“while  employees  are  on  duty  and  under  pay,”  but  that  any  time  in¬ 
cident  to  arrangements  for  having  the  watches  cleaned  and  repaired 
will  not  be  paid  for.  In  those  cases  where  it  would  be  impracticable 
to  supply  inspection  service  at  the  terminal,  the  rule  would  leave  count¬ 
less  questions  as  to  the  basis  upon  which  the  employee  would  be  paid 
for  the  time  necessary  to  take  his  watch  to  an  inspector,  as  to  whether 
he  would  be  paid  for  the  time  necessary  to  return  to  the  terminal  after 
visiting  the  jeweler,  as  to  whether  he  would  be  paid  when  he  left  the 
watch  for  repairs  after  having  it  inspected,  and  so  forth. 

It  is  obvious  that  none  of  these  difficulties,  which  have  been  enumer¬ 
ated,  is  in  any  way  insuperable.  The  points  mentioned  are  all  of  a 
type  which  could  be  worked  out  in  the  light  of  particular  situations. 
The  Board  is  of  the  view  that  they  should  be  worked  out,  either  as 
contract  rules  on  the  individual  properties  or  by  arrangements  which 
are  made  more  informally.  The  Board  is  equally  clear,  however,  that 
this  problem  is  not  one  which  can  be  effectively  met  by  the  adoption 
of  any  national  standard  rule  for  all  railroads.  To  attempt  even  to 
outline  a  form  for  the  disposition  of  this  problem  would  be  to  risk 
needless  confusion.  There  is  a  limit  to  the  kind  of  thing  which  can 
be  appropriately  considered  by  a  Board  of  this  character  and  made 
the  subject  of  national  recommendations.  This  issue  appears  to  the 
Board  to  go  beyond  that  limit. 

BECOMMENDATTON 

The  Board  finds  and  recommends : 

That  the  Organization?  ‘proposed  Rule  42  he  withdrawn. 

22.  Savings  Clause. 

The  Organizations’  proposed  Rule  45  reads : 

Existing  differentials  for  divisions  or  portions  thereof ;  or  mountain  or  desert 
territory  as  compared  with  valley  territory,  whether  expressed  in  rates  or  con¬ 
structive  mileage  allowance,  are  preserved. 

Existing  rules,  considered  more  favorable  by  committee  on  individual  roads, 
are  preserved. 

There  is  no  difference  between  the  parties  as  to  the  desirability  of 
the  general  practice  of  including,  in  any  uniform  agreement,  a  savings 
clause  which:  (a)  Preserves  differentials  the  basis  of  which  is  un¬ 
related  to  any  issue  here  in  dispute,  and  (5)  provides  for  the  election 
by  local  employee  committees  to  preserve  existing  rules  if  they  deem 
them  to  be  more  favorable. 

It  is  also  clear,  as  recognized  by  the  1946  Board,  that  the  recom¬ 
mendation  by  an  Emergency  Board  of  such  a  savings  clause  should 


i 


378  A 
38 


not  be  interpreted  as  affecting  the  Board’s  more  particular  recom¬ 
mendations  covering  any  proposals  introduced  by  the  Carriers. 
Finally,  it  is  recognized  that  any  provision  for  the  preservation  of 
existing  rules  by  local  committee  election,  should  include  the  setting 
of  a  time  limit  for  the  making  of  such  election. 

RECOMMENDATION 

The  Board  finds  and  recommends : 

That ,  without  reference  to  the  specific  form  of  proposed  Rule  45, 
any  uniform  agreement  reached  by  the  parties  should  include  a 
u savings  clause’’'’  embodying  the  general  principles  heretofore  recog¬ 
nized  by  the  parties  and  referred  to  in  the  preceding  paragraph . 

IV.  CARRIERS’  PROPOSED  CHANGES  IN  RULES 

We  turn  now  to  the  rules  proposed  by  the  Carriers.  There  are  15 
of  these,  and  they  are  listed  in  Appendix  D  to  this  report. 

With  a  single  exception,  the  Employees’  representatives  declined  to 
present  any  evidence,  either  direct  or  in  rebuttal,  on  these  Carrier 
proposals.  They  did  not  question  the  authority  of  the  Board  to 
hear  the  issues,  but  they  made  the  following  statement: 

“The  Organizations  (BLE,  BLF&E  and  SUNA)  cannot  seriously  consider 
Carrier  proposals  to  deprive  the  employees  of  advantageous  and  hard  won 
conditions  which  in  truth  underlie  and  form  the  basis  for  the  further  and 
modest  advances  now  under  consideration.  *  *  * 

They,  by  their  proposals,  would  ask  this  Board  to  recommend  rules  which  in 
principle  would  declare  the  unrighteousness  of  beneficial  rules  enjoyed  by  classes 
of  employees  not  granted  opportunity  to  be  heard  before  this  Board  in  their 
own  defense.” 

“Finally,  the  public  interest  cannot  be  served  by  depriving  employees  of  benefits 
hard  won  and  well  established.  The  problem  of  the  railroads  cannot  be  solved 
through  turning  the  clock  backward,  or  through  forcing  their  employees  into 
defensive  refusal  to  work  under  worsened  conditions.” 

The  Board  had  no  choice  but  to  accept  the  Organizations’  position  on 
this  matter  insofar  as  their  decision  to  present  no  evidence  or  testi¬ 
mony  was  concerned.  It  was,  in  the  view  of  the  Board  members,  an 
unwarranted  and  an  unfortunate  decision.  The  Board  has,  of  course, 
proceeded  to  a  full  consideration  of  each  of  the  Carriers’  proposals. 

The  Organizations’  general  position  in  this  matter  did  not  extend 
to  Carriers’  proposed  Rule  4,  Time  Limit  on  Claims.  On  this  issue, 
the  Employees’  representatives  agreed  to  negotiate  a  reasonable  rule 
with  the  Carriers.  The  Board  directed  the  parties  to  proceed  with 
such  negotiations,  but  formal  advice  ^as  received  on  March  13, 1948, 
that  they  were  unable  to  reach  any  agreement. 
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One  of  the  Carriers’  proposals,  Buie  14,  Passenger  Service  Overtime, 
has  already  been  disposed  of  in  conjunction  with  the  Organizations’ 
proposed  Buie  3,  covering  the  same  issue. 

The  Carriers’  proposed  Buie  3,  Handling  Freight  in  Passenger  Serv¬ 
ice,  is  closely  related  to  the  Organizations’  proposed  Buie  19,  Conver¬ 
sion  Buie,  and  these  two  proposals  are  considered  together  as  the  last 
item  in  this  report. 

A.  YARD  AND  ROAD  SERVICE 

23.  Yard  Starting  Time 

The  Carriers’  proposal  No.  1  reads : 

1.  (a)  Regularly  assigned  yard  crews  will  each  have  a  fixed  starting  time 
The  starting  time  will  not  be  changed  without  at  least  48  hours  advance  notice 

(b)  When  one  or  more  groups  of  three  crews  each  are  so  assigned  that  the 
second  crew,  relieves  the  first,  the  third  crew  relieves  the  second  and  the  first 
crew  relieves  the  third  the  starting  time  of  the  first  crew  of  each  such  group  of 
three  crews  shall  be  between  6 : 30  a.  m.  and  8  a.m. 

(o)  When  one  or  more  groups  of  two  crews  each  are  so  assigned  that  the  second 
crew  relieves  the  first,  the  starting  time  for  the  first  crew  of  each  such  group  of 
two  crews  shall  be  between  6 : 30  a.  m.  and  8  a.  m.  or  between  2 : 30  p.  m.  and  4 
p.  m.  or  between  10 : 30  p.  m.  and  12  midnight. 

(d)  Crews  assigned  other  than  as  described  in  paragraphs  (6)  and  (o)  above 
may  be  started  at  any  time  between  6: 30  a.  m.  and  12  midnight;  provided  that 
it  points  where  only  one  yard  crew  is  regularly  employed  it  may  be  started  at 
iny  time. 

(e)  Any  group  of  crews,  as  provided  for  in  paragraphs  (b)  and  (c),  and  any 
number  of  separate  crews,  as  provided  for  in  paragraph  (d),  may  be  worked 
in  the  same  terminal  or  yard  at  the  same -time.  The  starting  time  of  any  group 
of  crews  started  under  paragraph  (6)  or  (c)  or  of  any  crew  started  under  para¬ 
graph  (d)  shall  not  determine  the  starting  time  of  any  other  group  of  crews 
started  under  paragraph  (6)  or  (c)  of  the  starting  time  of  any  crew  started  under 
paragraph  (d). 

2.  Extra  crews  and  transfer  crews  are  not  subject  to  the  foregoing  and  may 
be  started  at  any  time. 

3.  Where  mutually  agreeable,  on  account  of  conditions  produced  by  having  two 
standards  of  time,  starting  time  may  be  changed  1  hour  from  periods  above 
provided. 

4.  All  rules,  regulations,  interpretations  or  practices,  however  established, 
which  conflict  with  the  above  shall  be  eliminated. 

Where  no  rule,  regulation,  or  interpretation,  as  to  the  above  proposal  exists 
on  this  carrier,  the  fact  that  the  subject  matter  is  included  in  this  uniform  pro¬ 
posal  Is  not  to  be  construed  as  an  admission  to  the  contrary. 

The  issue  presented  here  may  be  clarified  by  noting  those  parts  of 
this  proposal  which  are  allegedly  non-controversial  and  those  with 
respect  to  which  no  particular  argument  is  made.  The  Carriers’ 
witness  on  this  issue  testified  that  paragraphs  1  ( a ),  (b)  and  (c)  con- 


380  A 
40 


template  no  material  changes  in  the  present  rule.  The  purpose  of  the 
changes  in  language  in  these  paragraphs  was  not  made  clear  or  even 
developed  in  any  detail,  and  any  affirmative  Board  recommendation 
with  respect  to  these  proposed  changes  would  accordingly  be  inappro¬ 
priate. 

The  proposed  provision  covering  practices  in  “single-engine”  yards 
is  also  said  to  be  no  more  than  a  restatement  of  present  practices.  It 
appears,  furthermore,  that  paragraph  3  represents  no  change  in  the 
present  rule.  Paragraph  4  is  one  which  is  common  to  all  of  the  Car¬ 
riers’  proposals  and  warrants  no  special  consideration  here. 

The  real  issue  arises  in  connection  with  paragraphs  1  (d)  and  (e) 
and  paragraph  2.  These  involve  the  question  of  when  extra  crews, 
transfer  crews  and  crews  “not  worked  in  continuous  service”  may  be 
assigned  to  start  work.  The  matter  of  these  assignments  is,  according 
to  the  Carriers’  statement,  presently  covered  by  rules  which  are  based 
on  the  Director  General’s  Supplements  15,  16,  24,  and  25  to  General 
Order  No.  27  and  which  provide  as  follows : 

•  •••••• 

(d)  Where  two  shifts  are  worked  not  in  continuous  service,  the  time  for  the 
first  shift  to  begin  work  will  be  between  the  hours  of  6 : 30  a.  m.  and  10  a.  m. 
and  the  second  not  later  than  10 : 30  p.  m. 

(e)  Where  an  Independent  assignment  is  worked  regularly,  the  starting  time 
will  be  during  one  of  the  periods  provided  in  section  (b)  [i.  e.  6: 30  a.  m.  to  8  a.  m., 
2 : 30  pw  m.  to 4  p.  m.,  or  10 : 30  p.  m.  to  12 Midnight]  or  (d). 

It  is  the  Carriers’  position  that  this  language  in  the  present  rules 
was  originally  interpreted  in  a  manner  which  gave  it  the  same  meaning 
as  is  expressed  in  the  rule  now  proposed  for  adoption,  but  that  this 
original  meaning  has  been  perverted  by  the  awards  of  the  National 
Railroad  Adjustment  Board.  We  have  no  concern  with  the  accuracy 
of  this  characterization.  The  Carriers  state  further,  however,  that  the 
existing  rule,  as  presently  interpreted,  precludes  the  maximum  utiliza¬ 
tion  of  yard  locomotives  and  promotes  inefficiency  and  waste. 

More  specifically  it  is  stated  that  under  the  present  rule  extra  crews 
“may  be  started  only  during  one  of  the  three  90-minute  periods  estab¬ 
lished  for  crews  working  in  three-trick  continuous  service  except  in 
the  event  of  accident  or  storm,”  and  that  the  same  rule  obtains,  in 
effect,  with  respect  to  the  so-called  “independent  assignments”  insofar 
as  such  assignments  were  originally  considered  as  those  where  the  crews 
do  not  relieve  each  other.  This  means,  it  is  stated,  that  yard  crews 
have  to  be  started  at  times  when  they  are  not  needed  and  that  they 
then  have  to  be  kept  over  and  paid  overtime  for  the  period  when  they 
are  needed.  It  appears  to  be  true,  too,  that  the  present  rule  is  inter¬ 
preted,  by  the  Adjustment  Board,  where  there  are  two  shifts  operating 
in  any  yard,  as  in  effect,  preventing  the  assignment  of  two  crews  for 
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overlapping  periods,  despite  the  possible  necessity  of  doing  so  to 
handle  peak  period  demands. 

In  general,  it  is  alleged  that  the  present  rule  prevents  the  use,  with¬ 
out  penalty,  of  other  than  regularly  assigned  crews  at  hours  which 
may  be  necessary  to  do  the  work  which  needs  to  be  done.  .  The  three 
90-minute  starting  periods  have  become  the  required  starting  periods 
for  virtually  all  yard  crews  despite  the  fact  that  peak  operating  periods 
require  other  assignment  schedules  if  the  load  is  to  be  efficiently 
carried. 

These  applications  of  the  present  rule  appear,  on  the  basis  of  the 
Carriers’  statement,  to  be  unreasonable  and  to  warrant  some  change  in 
the  present  rule.  It  is  the  fault  of  neither  the  Carriers  nor  this  Board 
that  there  was  no  opportunity  to  explore  what  is  very  probably  an¬ 
other  side  to  this  question.  The  record  does  suggest  what  would  be  a 
legitimate  employee  interest  in  not  being  subjected  to  “wholesale  rear¬ 
rangements  of  existing  yard  schedules.”  It  also  reveals  a  tendency 
on  the  part  of  the  Carriers  to  carry  this  proposition  too  far  by  demand¬ 
ing  what  would  appear  to  be  unfettered  discretion  to  make  some  assign¬ 
ments  to  some  types  of  crews  on  a  basis  which  would  give  the  crew 
members  no  way  whatsoever  for  knowing  what  part  of  any  24  hours 
they  may  call  their  own. 

The  record  does  not  reveal,  however,  any  answer  to  what  would 
appear  to  be  the  reasonable  request  that  some  basis  should  be  worked 
out  whereby  extra  crews  and  those  which  are  not  to  work  in  con¬ 
tinuous  service  might  be  assigned  to  start  work  during  other  than  the 
three  specified  90-minute  periods  during  the  day.  It  would  seem 
practicable  to  permit  a  scheduling  which  would  give  the  crews  regu¬ 
larity  of  assignment  or  at  least  a  reasonable  basis  for  knowing  when 
they  would  start  working  but  which  would  not  result  in  the  imposi¬ 
tion  of  penalties  where  their  starting  times  did  not  coincide  with  those 
of  the  regularly  assigned  crews. 

RECOMMENDATION 

The  Board  finds  and  recommends: 

That,  to  the  extent  that  this  yard  starting  time  problem  exists  in 
the  form  presented  to  the  Board ,  the  parties  should  negotiate  and 
agree  upon  a  rule  which  would  permit  the  starting  of  extra  crews  and 
those  which  do  net  work  in  continuous  service  on  schedules  required 
to  meet  operating  necessities ,  but  which  rule  would  recognize  the  justi¬ 
fication  for  reasonable  regularity  in  such  starting  times  and  the  neces¬ 
sity  oi  settling  this  issue  by  collective  bargaining  rather  than  uni¬ 
laterally. 
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24.  Road  Crews  Performing  Switching — Right  to  Establish  and  Elim¬ 
inate  Yard  Engine  Service — Designation  of  Switching  Limits 

The  Carriers’  proposal  No.  2  reads: 

(a)  At  stations  or  in  each  yard  where  no  yard  crewB  are  employed  or.  If 
employed,  are  not  on  duty  at  the  time,  road  crews  in  any  class  of  service  may 
be  called  upon  to  do  any  and  all  switching.  At  stations  or  In  each  yard  where 
yard  crews  are  employed  and  are  on  duty  at  the  time,  road  crews  in  any  class 
of  service  may  be  required  to  perform  any  switching  in  connection  with  their 
own  train,  and  in  the  performance  of  such  work  may  handle  Cars  of  other  than 
their  own  train ;  provided,  that  crews  in  local  or  way  freight,  mixed  train,  mine 
run.  beet  run,  transfer,  work  train,  ore,  and  other  miscellaneous  services  may 
be  required  to  perform  any  switching  regardless  of  whether  or  not  yard  crews 
are  employed. 

(b)  When  switching  is  performed  by  road  crews  as  provided  in  paragraph  (a), 
such  work  shall  be  paid  for  as  part  of  the  road  day  or  trip  and  additional  com¬ 
pensation  shall  not  be  paid  under  road  regulations  for  such  work.  Neither  road 
nor  yard  service  employees  may  claim  pay  under  yard  regulations  when  such 
work  Is  performed  by  road  crews. 

(c)  The  Management  has  the  exclusive  right  to  establish  and  abolish  yard 
service  and  yard  assignments  and  to  designate  and  change  switching  limits. 

(Note. — This  rule  shall  be  incorporated  in  both  the  road  rules  and  in  the  yard 
rules  in  schedules  having  separate  road  and  yard  rules.) 

(d)  All  rules,  regulations,  interpretations  or  practices,  however  established, 
which  conflict  with  the  above  shall  be  eliminated. 

Where  no  rule,  regulation  or  Interpretation  as  to  the  above  proposal  exists 
on  this  carrier,  the  fact  that  the  subject  matter  is  included  in  this  uniform  pro 
posal  is  not  to  be  construed  as  an  admission  to  the  contrary. 

The  Carriers  argue  that: 

( 1 )  The  present  situation  has  resulted  in  wasteful  and  time  consum¬ 
ing  practices  which  have  impaired  the  quality  of  railroad  service. 

(2)  The  adoption  of  the  proposal  would  improve  the  efficiency  of 
yard  and  terminal  operations  and  would  permit  railroad  service  to 
be  improved. 

(3)  The  manner  of  handling  yard  and  terminal  work  is  the  chief 
remaining  source  for  improvements  in  the  speed  of  railroad  operations. 

(4)  Monetary  savings  would  accrue  under  the  proposal  estimated 
by  the  Carriers  to  be  in  excess  of  $29,000,000. 

As  already  indicated  above,  the  Organizations-  declined  to  present 
any  evidence  or  make  any  concessions  in  respect  to  this  proposal. 

At  the  hearing  it  was  suggested  that  some  of  the  phases  of  this 
rule  pertain  to  so-called  “fringe  work”  and  the  query  was  made  whether 
the  proposed  rule  industry-wide  in  its  scope  was  not  revolutionary 
in  its  nature.  The  reply  was  the  carriers  did  not  know  any  other 
way  “to  get  the  necessary  relief.” 

[See  in  this  connection  Award  3110.  First  Division,  and  awards 
therein  cited.] 
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That  this  is  an  important  and  persistent  controversy  in  the  industry 
is  evidenced  by  the  fact  that  as  far  back  as  1933  an  Emergency  Board 
made  considerable  comment  on  this  subject.  Hon.  Royal  A.  Stone, 
serving  as  a  referee  with  the  First  Division  on  May  13,  1940,  made 
pertinent  observations  on  the  same  subject  in  a  letter  to  the  members  of 
the  First  Division  Board. 

The  1946  Emergency  Board's  report  is  silent  on  the  matter,  except 
as  it  may  be  covered  by  the  general  language  remanding  “the  rules 
controversy  to  the  parties  for  further  negotiation.” 

.  In  the  ORC  and  BRT  1947  agreement,  sections  (a)  and  (&)  of  this 
rule  as  there  proposed  by  the  Carriers  were  withdrawn.  That  portion 
of  Section  ( c )  which  has  to  do  with  establishing  and  abolishing  yard 
service  and  assignments  was  remanded  to  individual  Managements  and 
General  Committees  for  negotiations  whereby  the  last  remaining  yard 
assignment  in  a  particular  yard  may  be  abolished  where  yard  service 
requirements  have  decreased  to  a  point  that  abolishment  is  justified. 

That  portion  of  section  (c)  pertaining  to  designating  and  changing 
switching  limits  was  likewise  remanded  to  work  out  permission  to  make 
changes  “under  certain  specified  circumstances,  as  may  be  agreed 
upon,  to  meet  conditions  on  such  property  to  the  end  that  efficient 
and  adequate  service  may  be  provided  and  industrial  development 
facilitated.” 

Such  action  tho  limited  in  its  nature  is  obviously  a  step  in  the  right 
direction.  We  have  every  reason  to  feel  that  the  BLE,  BLF  &  E,  and 
SUNA  are  no  less  willing  “that  efficient  and  adequate  service  may  be 
provided  and  industrial  development  facilitated.” 

This  highly  important  matter  deserves  the  best  thought  and  effort 
of  all  the  parties  concerned.  Some  who  would  be  most  vitally  affected 
are  not  before  this  Board  and  consequently  we  cannot  pass  upon  a 
matter  of  such  great  concern  in  their  absence. 

Nor  is  this  emergency  board  hearing  the  “only  way  to  get.  the  neces¬ 
sary  relief”  for  the  carriers  and  to  preserve  to  the  employees  “advan¬ 
tageous  and  hard-won  conditions.” 

The  problems  involved  in  this  proposal  affect  all  crafts  engaged  in 
yard  work  and  can  best  be  solved  through  the  application  of  the  proc¬ 
esses  of  collective  bargaining.  Because  of  the  absence  of  some  of  the 
parties  concerned  we  are  constrained  to  remand  the  matter,  without 
more  comment,  to  subsequent  negotiations,  first,  on  an  industry-wide 
basis,  and  failing  settlement  there,  to  local  negotiation. 

RECOMMENDATION 

The  Board  finds  and  recommends : 

That  Carriers'  proposal  No.  £,  in  its  entirety ,  be  remanded  for  further 
consideration  by  the  parties  as  indicated  above. 
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2o.  U*e  of  Trainman  and  Yardmen  to  Couple  and  Uncouple  Air  Hose 

and  Release  Air  Brakes 

Carriers’  proposal  No.  12  reads : 

Trainmen  and  yardmen  may  be  required,  without  penalty  pay  and  as  a  part 
of  their  regular  day’s  work,  to  couple  and  uncouple  air,  signal  and  steam  hose,  to 
unhook  vestibule  curtains,  and  to  make  necessary  air  tests  at  all  points  except 
where  and  at  such  times  as  car  inspectors  are  employed  and  on  duty  and  immedi¬ 
ately  available  at  the  particular  time  and  place  where  the  work  is  performed; 
provided,  trainmen  and  yardmen  may  be  required  without  penalty  pay  and  re¬ 
gardless  of  whether  or  not  Car  Inspectors  are  employed,  or  are  on  duty  or  are 
available,  to  couple  and  uncouple  air,  signal  and  steam  hose  between  engine  and 
caboose,  engine  and  train,  or  train  and  caboose,  and  between  drafts  or  cuts  of 
cars,  to  bleed  cars,  and  to  unhook  vestibule  curtains.  *  *  * 

This  proposal  covers,  by  its  specific  wording,  one  large  group  of  em¬ 
ployees  (“Trainmen”)  who  are  not  represented  in  any  way  in  this  pro¬ 
ceeding.  It  is  also  a  proposal  which,  if  it  were  adopted,  would  have  the 
effect  of  giving  to  the  trainmen  and  yardmen  certain  work  which  may 
well  be  considered,  under  other  contracts,  within  the  exclusive  juris¬ 
diction  of  the  carmen  or  other  groups  of  employees.  The  request  is 
not  that  employees  before  this  Board  be  adjudged  as  having  no  claim 
to  certain  work  but  rather  that  these  employees  be  given  work  which 
others  have  heretofore  done  and  which  they  may.  so  far  as.  this  Board 
has  been  advised,  have  a  contract  right  to  do.  Such  a  request  cannot 
be  accepted  as  having  been  seriously  made  hei-e. 

The  situation  described  by  the  Carriers’  representatives  suggests 
that  present  practices  with  respect  to  the  operations  mentioned  in  this 
proposal  may  be  the  cause  of  some  of  the  “terminal  delay”  about  which 
the  employees  have  elsewhere  complained.  To  the  extent  this  is  true, 
there  is  a  common  and  general  interest  in  doing  something  about  it. 
For  the  reasons  already  mentioned,  however,  this  Board  cannot  deal 
with  this  problem  on  the  only  basis  which  would  offer  any  hope  of 
satisfactory  disposition. 

rboommendatiok 

The  Board  finds  and  recommends : 

That  Carrier *’  proposed  No.  12  be  withdrawn . 

26.  Work  That  May  Be  Performed  by  Yardmasters  and  Other 
Supervisory  Officers  or  Employees 

Carriers’  proposal  No.  22  reads : 

All  rules,  customs  or  practices,  however  established,  which  restrict  work  that 
may  be  performed  by  yardmasters  and  other  supervisory  officers  or  employees, 
shall  be  eliminated. 
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All  rules,  interpretations,  customs  or  practices,  however  established,  which 
provide  that  yardmen  shall  have  exclusive  or  preferential  right  to  promotion  to 
positions  as  yardmaster  or  assistant  yardmaster  shall  be  eliminated.  *  *  * 

This  is  another  case  in  which  the  Board  is  requested  to  direct  a 
shot-gun  blast  at.  a  situation  which  probably  involves  some  abuses 
but  which  requires  an  entirely  different  type  of  treatment  if  any 
improvement  is  to  be  expected  or  hoped  for.  The  Carriers  describe 
the  present  situation  with  the  cryptic  statement  “rules  rare.”  They 
add  a  short  chronicle  of  excerpts  from  Railroad  Adjustment  Board 
awards  and  opinions  which  illustrate  what  appear  to  be  serious  prob¬ 
lems  under  existing  agreements. 

We  have  no  basis  for  doubting  that  these  are  serious  problems. 
Neither  have  we  any  basis,  as  this  proposal  has  been  presented,  for 
acting  upon  the  request  which  is  made.  We  are  asked  to  recommend 
that  “ all  rules,  customs  or  practices”  bearing  on  this  question  “shall 
be  eliminated.”  Yet  we  are  told  by  the  Carriers  that  rules  on  this 
issue  are  “r,are,”  and  we  have  not  been  advised  as  to  what  any  of  them 
actually  is.  The  “customs  or  practices”  referred  to  are  not  identified. 
They  are  probably  based  on  other  contracts  which  are  still  in  effect 
and  as  to  which  this  Board  is  given  no  information. 

The  rules  and  customs  and  practices  referred  to  are  stated  as  affect¬ 
ing  “yardmasters  and  other  supervisory  employees.”  Yet  this  Board 
lias  before  it  not  more  than  ten  or  twelve  (and  perhaps  not  even  these) 
of  the  thousands  of  yardmasters  and  other  supervisory  employees  in 
railroad  service.  There  is  some  question  as  to  the  propriety  of  creating 
the  illusion  that  this  Board  has  authority  to  deal  with  problems  which 
are  described  as  demanding  alleviation  but  about  which  it  is  clear 
from  the  record  the  Board  can  do  nothing. 

RECOMMENDATION 

The  Board  finds  and  recommends : 

That  earners'  'proposal  No.  22  be  withdrawn. 

27.  Inter  divisional  Runs 

The  Carriers’  proposal  No.  19  reads : 

(a)  The  Currier  slinll  have  the  right  to  establish  interdivision,  interseniority 
district,  intradivisional,  and  intradistrict  runs  in  assigned  and  nnassigned  service. 
Any  snch  run,  whether  assigned  or  unassigned,  may  be  operated  on  either  a  one¬ 
way  or  turn-around  basis  and  through  established  crew  terminals.  Extra  service 
may  be  operated  on  the  same  basis.  The  right  to  operate  such  runs  will  be  freo 
of  the  imposition  of  any  restrictions  as  to  the  class  of  traffic  which  may  be 
handled  or  as  to  the  destination  of  any  empty  or  loaded  ear  moving  on  such  runs. 
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(6)  In  the  application  of  paragraph  (a),  the  Carrier  shall  distribute  the 
mileage  equitably  as  between  employees  from  the  respective  seniority  districts 
involved. 

(c)  No  rule,  regulation,  interpretation,  or  practice  shall  be  construed  to  in  any 
way  prohibit,  restrict,  qualify,  or  limit  the  provisions  of  paragraph  (a)  and 
(6).  •  •  • 

This  proposal  presents  many  of  the  difficulties  which  have  been  en¬ 
countered  in  connection  with  the  consideration  of  other  Carrier  pro¬ 
posals.  The  evidence  which  was  introduced  suggests  very  strongly  the 
existence  of  certain  practices  which  cannot  be  reconciled  with  what 
would  appear  to  be  sound  principles  of  operation.  Yet  the  proposal 
which  is  made  and  the  circumstances  under  which  it  is  made  cast  doubt 
upon  the  purpose  with  which  it  was  pressed  upon  this  Board.  It 
applies,  in  its  form,  to  train  service  employees,  who  are  not  parties  to 
this  case,  as  well  as  to  the  engine  service  employees  who  are.  It  is 
substantially  different,  moreover,  from  the  settlement  of  this  same 
issue  which  was  arrived  at  by  these  same  carriers  with  the  train-service 
employees  just  4  months  ago.  It  asks  for  the  establishment  of  un¬ 
restricted  management  discretion  in  a  matter  which  has  been  recog¬ 
nized  for  years  as  the  appropriate  subject  of  both  collective  bargaining 
and  the  application  of  the  seniority  system,  and  which  was  so  recog¬ 
nized  by  the  Carriers  themselves  in  the  recent  settlement  referred  to. 

The  Board  is  convinced,  to  the  extent  that  conviction  is  warranted.on 
the  basis  of  unilateral  testimony,  that  this  problem  of  interdi visional 
runs  must  receive  the  continuing  attention  and  cooperative  considera¬ 
tion  of  the  companies  and  the  employees.  It  is  doubtful  whether  the 
answer  lies  in  the  adoption  of  a  uniform  rule  in  the  matter.  But,  there 
is  a  wide  area  of  possible  cooperation  here"  and  the  adherence  of  the 
employers  and  the  employees  to  the  extreme  positions  has  undoubtedly 
delayed  the  exploration  of  that  area. 

The  form  of  the  proposal  submitted  to  the  Board  precludes  any 
affirmative  recommendation  with  respect  t,o  it.  The  Board  does,  how¬ 
ever,  as  did  the  1946  Board,  urge  upon  the  parties,  that  they  attempt  to 
work  out  procedures  looking  toward  “mutual  agreement  on  the  estab¬ 
lishment  of  interdi  visional  runs  (which)  would  result  in  significant 
economies  with  ultimate  benefit  to  both  parties.”  There  is  a  “public” 
interest  here,  too,  which  should  serve  as  at  least  an  incentive  to  the 
parties  to  do  voluntarily  what  the  public,  even  though  it  be  in  a  sense 
represented  by  this  Board,  lacks  the  power  and  the  knowledge  to  either 
demand  or  recommend. 


387  A 

47 


RECOMMENDATION 

The  Board  finds  and  recommends : 

That  Carrier s’  proposal  No.  19  be  withdrawn  but  that  this  matter 
of  interdivisionaZ  nuns  be  made  the  subject  of  joint  consideration  by 
the  parties. 

B.  WORK  SERVICE 

28.  Self-Propelled  Roadway  and  Shop  Equipment  and  Machines 

The  complete  wording  of  Carriers’  proposal  No.  6  will  be  found  in 
Appendix  D  of  this  report.  Briefly  summarized,  it  provides  that  the 
engine,  train,  and  yard  service  employees  should  have  no  claim  to  man 
equipment  such  as  is  enumerated  in  the  rule.  The  Management  “shall 
be  the  sole  judge”  as  to  the  need  for  an  employee  or  employees  “with 
the  machines.”  If  the  Management  should  decide  that  a  road  or  yard 
employee  is  needed,  the  rates  to  be  paid  to  roadmen  would  be  limited  to 
what  men  in  work-train  service  get ;  the  yardman  would  get  only  yard 
service  rates:  All  rules  now  in  existence,  and  any  interpretations  and 
practices  which  conflict  with  the  above  would  be  abolished.  It  is  to  be 
noted  also  that  the  proposal,  and  the  arguments  in  support  of  it,  apply 
to  all  operating  employees,  although  conductors  and  trainmen  are  not 
involved  in  the  present  proceeding,  the  Carriers  having  settled  with 
them  by  withdrawing  the  proposal. 

Although  counsel  for  the  Carriers  contended,  contrary  to  the  finding 
of  the  1946  Emergency  Board,  that  jurisdictional  disputes  among  the 
Brotherhoods  were  not  involved  in  this  proposed  rule,  Carriers’  Ex¬ 
hibit  No..  14  (p.  2)  states,  “Until  recent  times,  there  was  no  substantial 
dispute  over  the  manning  of  self-propelled  roadway  and  shop  equip¬ 
ment.  When  used  as  a  tool  to  accomplish  maintenance-of-way,  shop, 
or  construction  work,  such  self-propeiied  equipment  was  operated  and 
moved  by  the  employees  of  the  craft  performing  the  work.  During 
the  last  decade  there  have  been  frequent  disputes  over  the  right  to  man 
certain  of  this  equipment  with  the  result  that  today  there  is  much 
confusion,  lack  of  uniformity,  and,  in  many  cases,  employment  of 
men  who  perform  no  useful  function  *  *  *”  Obviously  the  dis¬ 
putes  and  confusion  result,  from  the  organizations  which  represent 
different  crafts  each  claiming  jurisdiction  over  the  same  work  in 
connection  with  operating  the  self-propelled  roadway  and  shop 
equipment 

That  a  deplorable  situation  has  developed  because  of  these  juris¬ 
dictional  disputes  is  beyond  any  doubt  In  certain  cases  different 
divisions  of  the  National  Railroad  Adjustment  Board  have  decided 
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that  existing  agreements  require  the  Carriers  to  employ  both  operating 
and  nonoperating  employees  to  do  the  same  work. 

Representatives  of  the  Carriers  say  that  it  is  to  correct  these  con¬ 
ditions  that  the  rule  here  under  consideration  has  been  proposed. 
But  the  Board  can  hardly  believe  that  the  representatives  seriously 
believe  that  a  recommendation  of  this  Board,  that  operating  employees 
shall  have  mo  claim  to  the  work  in  connection  with  the  recently  devel¬ 
oped  equipment,  will  stop  the  jurisdictional  disputes.  And  certainly, 
making  the  management  “sole  judge”  as  to  which  craft  the  work 
belongs  to  is  more  likely  to  intensify  the  confusion  than  to  relieve  it. 

Craft  unions  are  notoriously  jealous  of  their  jurisdiction.  They 
regard  their  jurisdiction  as  a  property  right,  and  they  will  make  great 
sacrifices  to  protect  it,  even  against  their  “brothers”  in  kindred  labor 
organizations.  However  misguided  unions  may  be  in  engaging  in 
these  controversies  over  jurisdiction,  we  think  it  quite  unrealistic  to 
hope  that  the  controversies  and  the  conditions  they  create  can  .be 
eliminated  merely  by  giving  management  the  unilateral  authority  to 
decide  them.  Apparently  the  Carriers  must  have  felt  the  same  way, 
for  they  withdrew  this  proposal  when  they  signed  the  agreement  of 
December  12,  1947,  with  the  Conductors  and  Trainmen.  It  is  idle 
to  expect  that  sole  authority  lodged  either  in  Labor  or  in  Manage¬ 
ment  over  matters  of  this  kind  will  provide  a  remedy.  A  solution 
must  be  sought  in  joint  action  by  both  parties  and  we  think  it  appro¬ 
priate  to  warn  both  that  unless  they  do  find  ways  of  remedying  these 
matters  by  mutual  consideration  and  agreement,  there  are  plenty  of 
signs  showing  that  some  solution  will  be  imposed  on  them  by  legisla¬ 
tive  action  which  is  likely  to  please  neither  party. 

RECOMMENDATION 

The  Board  finds  and  recommends : 

That  Carriers1  proposal  No.  6  should  he  withdravm. 

29.  Motorcars 

Everything  we  have  said  with  respect  to  Carriers’  proposal  No..  6 
applies  with  equal  force  to  this  Carriers’  proposal  No.  8.  It  would 
prohibit  “Engineers,  Firemen,  Conductors,  Trainmen,  and  Yardmen” 
from  claiming  a  right  to  man  inspection  motorcars  used  by  company 
officials  or  motorcars  operated  with  or  without  trailers  and  used  by 
telegraph,  telephone,  or  company  forces.  The  complete  proposal  uses 
language  almost  identical  with  that  of  proposal  No.  6  providing  that 
these  employees  should  have  “no  claim”  and  the  Management  “shall 
be  the  judge”  of  the  need  for  a  train  service  employee  “with  such 
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motorcars.”  And  there  is  the  same  questionable  reference  to  train 
service  employees  despite  the  fact  that  the  Carriers  have  withdrawn 
the  proposal  by  agreement  with  the  Organizations  representing  these 
employees,  and  only  men  in  engine  and  yard  service  are  parties  to  the 
present  proceedings. 

RECOMMENDATION 

For  the  reasons  stated  in  the  discussion  of  proposal  No.  6,  the  Board 
finds  and  recommends : 

That  Carrier s’  proposal  No.  8  should  he  withdrawn. 

30.  Flagging  in  Connection  with  Maintenance  of  Way  and 

Construction  Jobs 

The  Carriers’  proposal  No.  17  reads : 

Hie  use  of  trainmen  or  yardmen  for  flagging  in  connection  with  maintenance 
of  way  or  construction  work  is  within  the  discretion  of  Management,  and  there 
shall  be  no  basis  for  claims  account  nonuse  of  trainmen  or  yardmen.  •  •  • 

Since  the  Carriers  have  withdrawn  this  proposal  by  agreement  with 
two  Brotherhoods  which  represent  most  of  the  trainmen  and  yardmen, 
and  the  SUNA,  which  is  party  to  the  present  proceedings,  represents 
only  a  small  portion  of  the  total  yardmen,  we  think  this  proposal  needs 
no  further  consideration  here. 

RECOMMENDATION 

The  Board  finds  and  recommends : 

That  Carrier s?  proposal  No.  17  he  withdrawn. 

C  MISCELLANEOUS 

31.  Limitations  on  Run-around  Payments 

The  Carriers’  proposal  No.  15  provides  for  the  following  addition 
to  the  “existing”  run-around  rule: 

If  under  this  rule  payment  for  run-around  is  incurred  it  will  be  allowed  only 
to  the  man  or  crew  standing  first  out  at  the  time  of  the  run-around. 

No  run-around  payment  shall  accrue  to  or  in  connection  with  any  crew  called 
in  turn  but  which  does  not  leave  the  terminal  in  such  turn. 

The  object  of  the  “existing”  run-around  rule  was  stated  by  Chief 
Engineer  Alvanley  Johnston  in  1946  Rules  Case  (p.  146;  also  cited 
as  Volume  No.  3,  p.  498)  is  as  follows : 

“The  rule  for  run-around  was  to  stop  an  abuse  whereby  you  had  five  or  six  men, 
we’ll  say,  on  the  extra  list  And  instead  of  calling  the  first  man  nut,  if  the  round¬ 
house  foreman  had  a  favorite  three  or  four  times  down  the  list  he  would  call 
him  and  you  had  all  the  argument  that  he  shouldn’t  have  been  called.  And  it 
was  necessary  to  have  a  rule  to  stop  such  a  thing  as  that” 
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'  The  Carriers  described  to  the  Board  two  situations  in  which  the 
present  rules  are  allegedly  interpreted  in  a  way  which  appears  to 
produce  results  going  beyond  the  stated  purposes  of  these  run-around 
rules.  They  made  &  persuasive  case  that  run-around  penalty  pay¬ 
ments  should  be  paid  only  to  the  man  or  crew  standing  first  out  at 
the  time  of  the  run-around.  They  made  a  convincing  showing  that 
these  penalties  should  not  be  incurred  simply  because  of  the  accident 
of  one  train’s  pulling  out  a  few  minutes  later  than  was  expected. 

However,  when  the  Board  followed  down  the  citations  given  it  by 
the  Carriers  it  found  no  evidence  that  these  common  sense  conclusions 
stated  above  had  been  in  any  general  way  violated-  The  Adjustment 
Board  has  in  fact  denied  claims  where  the  demand  was  for  run¬ 
around  payments  for  more  than  the  first  man  on  the  list.  In  many 
of  the  cases  cited  there  were  non-run-around  factors  involved  and  the 
Adjustment  Board  decision  was  based  on  those  other,  factors.  Some 
of  them  involve  no  real  run-around  at  all.  The  one  or  two  most  ex¬ 
treme  cases  stand  almost  alone  and  are  in  no  way  typical 

This  review  of  the  full  record  explained,  what  the  Board  had  been 
unable  to  understand  in  the  light  of  the  testimony,  why  the  Carriers 
had  withdrawn  this  proposal  in  their  settlement  with  the  Conductors 
and  Trainmen. 

No  abuse  warranting  the  adoption  of  a  new  uniform  run-around 
rule  has  here  been  shown. 

BXOOXMXNDATZON 

The  Board  finds  and  'recommends : 

That  Carrier s’  proposal  No.  IS  be  withdrawn. 

32.  Limitation  on  Payments  for  Time  Lost 

The  Carriers’  proposal  No.  18  provides  that : 

Where  payments  are  made  for  “time  lost”  for  any  reason,  any  earnings  made 
In  other  employment  [other  than  self -employment]  during  time  out  of  service 
shall  be  deducted  from  amount  due. 

The  1946  Emergency  Board  recommended  the  adoption  of  such  a 
proposal  with  the  proviso  that  an  employee  wrongfully  held  out  of 
work  should,  not  be  required  to  seek  other  work  for  the  purpose  of 
mitigating  damages. 

Testimony  was  submitted  regarding  National  Railroad  Adjust¬ 
ment  Board  awards  which  the  Carriers  claim  produced  inequitable 
and  unjust  results  due  to  the  lack  of  an  adequate  rule  which  would  be 
fair  to  employer  and  employee  alike. 
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There  is  no  question  in  our  mind  that  the  board  equities  require  an 
qffset  of  earnings  during  the  period  of  lay  off.  These  equities  are 
reflected  in  the  common  law  rule  of  damages  and  in  the  rules  adopted 
by  the  National  Labor  Relations  Board,  War  Labor  Board  and  other 
administrative  agencies.  In  taking  this  position  we  accept  at  the 
same  time  the  suggestion  of  the  1946  Emergency  Board  that  in  the 
railroad  industry  there  would  not  be  justification  for  “requiring  an 
employee  held  out  of  service  to  seek  other  work  for  the  purpose  of 
mitigating  damages.” 

This  whole  issue  is  thrown  into  doubt,  however,  by  the  serious  ques¬ 
tion  which  has  been  raised  as  to  the  legal  authority  of  the  Adjustment 
Board  to  “consider 'matters  outside  the  property”  in  computing  dam¬ 
ages  where  an  employee  is  wrongfully  held  out  of  service. 

In  Award  No.  11670  (September  18, 1947),  Referee  Thomas  F.  Gal¬ 
lagher  directed  attention  to  the  limitations  imposed  by  the  Railway 
Labor  Act  upon  the  scope  of  the  Adjustment  Board’s  inquiry,  its 
functions  and  jurisdiction. 

Referee  Gallagher  in  this  connection  quoted  from  the  report  of  the 
Attorney  General’s  Committee  on  Administrative  Procedure  and 
Government  Agencies  dated  January  22, 1941. 

This  Board  has  expressed  above  its  view  on  the  merits  of  the  “offset” 
question.  It  is  in  no  position,  however,  to  pass  upon  an  issue  involv¬ 
ing  a  question  arising  under  the  law  from  which  the  Adjustment  Board 
derives  its  authority. 

Under  these  circumstances  this  Board  cannot  make  any  recom¬ 
mendations. 

33.  Time  Limit  on  Claims 

There  are  presently  but  few  rules  in  any  of  the  working  schedules 
which  impose  a  time  limit  on  the  presentation  and  handling  of  claims 
and  grievances  under  the  amended  Railway  Labor  Act.  No  such 
limitation  is  included  in  the  act  itself. 

The  United  States  Supreme  Court  has  indicated  that  local  statutes 
of  limitation  do  not  apply  ( Order  of  Railway  Telegraphers  v.  Railway 
Express  Agency ,  321 U.  S.  342)  to  claims  arising  from  collective  agree¬ 
ments  executed  under  the  terms  of  the  Railway  Labor  Act  (In  this 
connection  see  also  Attorney  General’s  Committee  Report  of  January 
22, 1941,  and  recommendation  2  (c)  (1)  of  the  National  Labor-Man- 
Sgement  Conference,  November  30,  1945.  For  authority  to  establish 
such  a  rule  see  Atlantic  Coast  Line  Railroad  Company  v.  Popey  119 
Fed.  (Md)  39.) 

A  time  limit  rule  proposed  by  the  Carriers  was  considered  by  the 
1946  Emergency  Board.  It  was  deemed  by  that  Board  to  be  men- 
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torious  and  helpful  suggestions  were  made  to  the  parties  but  no  specific 
recommendation  was  filed. 

The  Carriers  included  a  rewritten  time  limit  rule  in  their  1947 
proposal.  At  the  conclusion  of  the  Carriers’  submission  of  this  rule 
here  the  Organizations  indicated  their  willingness  to  negotiate  a 
reasonable  rule,  and  the  Board  requested  the  parties  to  immediately 
make  every  effort  to  that  end. 

Several  days  after  the  conclusion  of  the  hearings  the  parties  jointly 
reported  in  writing  to  the  Board  that  they  were  unable  to  reach  an 
agreement  on  this  issue. 

The  Carriers’  proposal  No.  4  reads  as  follows : 

All  claims  or  grievances  must  be  made  in  writing  by  or  on  behalf  of  each  in¬ 
dividual  employee  within  60  days  from  date  of  the  occurrence  on  which  the  claim 
or  grievance  is  based,  and  if  not  so  presented  are  barred.  The  presentation  of  a 
claim  or  grievance  based  upon  a  continuing  violation  of  an  agreement  is  not 
prohibited  provided  it  is  made  in  writing  in  the  manner  herein  stated,  and  pro¬ 
vided  further  that  compensation  for  such  continuing  violation  shall  in  no  event 
be  payable  for  period  in  excess  of  60  days  prior  to  the  date  upon  which  the  claim 
was  made. 

Claims  and  grievances  made  within  60  days  from  date  of  the  occurrence  and 
disallowed  are  barred  unless  appeal  is  taken  to  the  proper  officer  within  60 
days  from  the  date  of  notice  disallowing  the  claim. 

Initial  decision  and  decisions  by  each  officer  in  the  course  of  appeal  shall  be 
made  in  writing,  within  60  days  from  the  date  claim  or  grievance  is  received 
by  him  or  within  60  days  from  the  date  conference  is  concluded  if  conference 
is  had  thereon.  Appeal  from  any  decision  must  be  made  in  writing  within  60 
days  from  the  date  of  decision  appealed,  or  the  claim  or  grievance  shall  be  barred. 

Decision  by  the  highest  officer  designated  to  handle  disputes  shall  be  final  and 
binding  unless  within  60  days  after  written  notice  of  such  decision  the  said 
officer  is  notified  in  writing  that  his  decision  is  not  accepted.  All  claims  or 
grievances  involved  in  such  decision  shall  be  barred  unless  within  6  months  from 
date  of  said  officer’s  decision  proceedings  are  instituted  before  a  tribunal  of  com¬ 
petent  jurisdiction  established  by  law  or  agreement.  •  •  • 

The  employees’  position  as  stated  by  their  General  Counsel  on  the 
record,  indicated  that  the  Organizations  desired  modification  in  the 
proposed  language  to  cover : 

(1)  Payment  of  claims  that  are  not  disallowed  within  a  specified 
time. 

(2)  Time  limit  restricted  to  money  claims  only. 

(3)  Initial  claim  to  be  sufficient  without  necessity  of  filing  addi¬ 
tional  claims  to  cover  subsequent  similar  events. 

(4)  A  separate  and  additional  period  for  filing  stale  claims  in 
order  to  clear  up  the  backlog  of  claims. 

To  these  and  other  employees’  suggestions  the  carriers  made  a 
direct  written  reply  and  furnished  a  copy  to  the  Board  on  March 
13, 1948. 
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Rather  than  send  this  question  back  to  the  parties  for  further  ne¬ 
gotiations  this  Board  will  proceed  to  determine  the  matter. 

An  identical  rule  proposed  by  Carriers  was  disposed  of  in  the  ORC 
and  BRT  settlements  in  the  following  manner : 

1.  On  a  carrier  not  now  having  a  rule  limiting  the  original  presentation  of 
claims  for  compensation  under  existing  agreements,  appropriate  committee  or 
committees  of  the  Order  of  Bailway  Conductors  and/or  the  Brotherhood  of 
Railroad  Trainmen  representing  the  employees  involved  and  proper  represent¬ 
atives  of  the  carrier  will  conduct  negotiations  for  the  purpose  of  adopting  such 
a  rule. 

2.  Decision  by  the  highest  officer  designated  by  the  carrier  to  handle  claims 
shall  be  final  and  binding  unless  within  one  year  from  the  date  of  said  officer’s 
decision  such  claim  is  disposed  of  on  the  property  or  proceedings  for  the  final 
disposition  of  the  claim  are  instituted  by  the  employee  or  his  duly  authorized 
representative  and  such  officer  is  so  notified.  It  is  understood,  however,  that 
the  parties  may  by  agreement  in  any  particular  case  extend  the  one  year  period 
herein  referred  to. 

3.  On  carriers  where  there  are  no  existing  rules  governing  the  tiihe  limits  for 
all  appeals  to  carrier  officers,  after  the  original  declination  of  the  claim,  the 
fixing  of  time  limits  for  the  handling  of  all  such  appeals  is  remanded  to  the 
individual  managements  and  general  committees,  for  negotiations  with  respect 
thereto. 

We  recognize  the  right  of  the  Organizations  here  concerned  to 
negotiate  a  time  limit  rule  independently  of  other  organizations. 
Nevertheless,  we  do  not  believe  that  anyone  will  seriously  dispute  the 
importance  of  uniformity  among  all  crafts  in  this  particular. 

The  ORC  and  BRT  disposition  leaves  much  to  be  determined. 
This  Board  therefore  makes  the  following: 

RECOMMENDATION 

1.  That  claims  arising  on  and  after  May  1,  1948,.  be  barred  unless 
made  in  writing  within  60  days. 

2.  That  claims  which  arose  prior  to  May  1,  1948,  be  barred  unless 
made  in  writing  on  or  before  November  1, 1948. 

3.  That  claims  not  disallowed  within  6  months  after  presentation 
shall  be  paid  unless  conference  is  had  thereon  in  which  event  the  6 
months’  period  herein  shall  be  extended  for  60  days. 

4.  That  a  time  slip  shall  be  filed  covering  service  performed  in 
connection  with  each  claim. 

5.  That  the  time  limit  rule  shall  not  apply  to  leniency  cases. 

6.  Except  as  herein  modified  by  items  1  to  5  above  the  carriers  pro¬ 
posed  rule  be  adopted. 

34.  “Conversion™  Rules 

The  Organizations’  proposed  Rule  19  is  as  follows: 

Engineers  and  firemen  (helpers)  in  all  classes  of  road  service,  required  during 
a  trip  or  day’s  work,  to  pick  up  and/or  set  off  a  car  (or  cars)  at  three  or  more 
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points;  to  perform  station  switching  at  any  point;  to  consume  in  excess  of  30 
minutes  in  connection  with  switching  at  any  point,  or  to  load  and/or  unload 
freight  and/or  company  material  at  any  point,  shall  be  paid  not  less  than 
local  freight  rates  for  the  entire  trip  or  day’s  work. 

The  Carriers  are  proposing  a  rule  covering  somewhat  this  same 
subject  matter,  their  Proposal  No.  3  being  as  follows : 

(c)  When  trains  are  composed  entirely  of  cars  equipped  with  high  speed 
betterments,  crews  on  such  trains  will  be  *paid  at  passenger  rates  regardless 
of  the  commodities  loaded  in  the  cars;  provided  that  any  members  of  a  crew 
required  to  load  or  unload  1.  c.  1.  freight  shall  be  paid,  in  addition  to  the  passenger 
mileage  rate,  the  difference  betwen  the  passenger  mileage  rate  and  the  local 
freight  mileage  rate  for  the  distance  that  the  1.  c.  1.  freight  so  loaded  or  unloaded 
is  hauled  while  such  members  of  the  crew  are  working  on  the  train.  Non- 
revenue  shipments,  company  material  and  supplies  are  not  “freight”  as  covered 
by  this  provision. 

(6)  When  trains  are  composed  of  cars  equipped  with  high  speed  betterments 
and  one  or  more  other  cars  not  so  equipped,  crews  will  be  allowed,  in  addition 
to  the  passenger  mileage  rate,  the  difference  between  the  passenger  mileage  rate 
and  the  through  freight  mileage  rate  for  the  distance  such  cars  not  so  equipped 
are  hauled ;  provided  that  any  members  of  a  crew  required  to  load  or  unload 
1.  c.  1.  freight  shall  be  paid,  for  the  distance  that  the  1.  c.  1.  freight  so  loaded  or 
unloaded  is  hauled  while  such  members  of  the  crews  are  working  on  the  train, 
the  passenger  mileage  rate  and  in  addition,  the  difference  between  the  passenger 
mileage  rate  and  the  local  freight  mileage  rate.  Nonrevenue  shipments,  company 
material  and  supplies  are  not  “freight”  as  covered  by  this  provision. 

(c)  A  car  shall  be  deemed  to  have  high  speed  betterments  when  it  is  equipped 
with  signal  and  steam  lines,  and  with  trucks  and  wheels,  permitting  it  to  be 
moved  in  passenger  trains. 

(d)  Company  material  hauled  in  a  passenger  train  which  is  not  loaded  or 
unloaded  by  a  member  of  the  crew  of  such  train  shall  not  entitle  any  member 
of  that  crew  to  be  paid  at  other  than  his  regular  rate.  Any  member  of  the 
crew'  of  a  passenger  train  required  to  load  or  unload  in  excess  of  2,500  pounds 
of  company  material  shall  be  paid  the  passenger  mileage  rate  and  in  addition 
the  difference  between  the  passenger  mileage  rate  and  the  local  freight  mileage 
rate  for  the  distance  that  the  company  material  so  loaded  or  unloaded  is  hauled 
while  such  member  of  the  crew  is  working  on  the  train.  The  term  “company 
material’'  shall  not  include  company  mail,  stationery,  station  and  office  supplies 
or  printed  matter  *  •  *” 

It  is  clear  from  the  record  that  some  action  is  appropriate  in  con¬ 
nection  with  these  proposals.  Many  -  individual  agreements  contain 
conversion  rules.  These  rules  are  completely  lacking  in  uniformity 
and  it  is  apparent,  from  the  fact  that  proposals  have  been  submitted 
here  by  both  the  Carriers  and  the  Organizations,  that  some  degree 
of  uniformity  is  desired  or  at  least  that  some  industry  action  is  appro¬ 
priate.  Account  is  also  to  be  taken  of  the  fact  that  the  1946  Emergency 
Board,  after  considering  the  Organization’s  proposed  Rule  19,  recom¬ 
mended  affirmative  action  with  respect  to  it. 
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It  is  equally  clear,  however,  that  this  subject  matter  involves  so 
many  operating  details  that  any  attempt  by  this  Board  to  set  out 
a  specific  rule  would  be  a  disservice  to  both  parties.  These  details 
must  be  taken  care  of  by  those  who  are  familiar  with  their  ramifi¬ 
cations. 

The  Board  accordingly  recommends  that  the  negotiating  committees 
of  the  Carriers  and  the  Organizations  consider  this  matter  further 
and  that  they  either  work  out  a  rule  themselves  or  that  they  remand 
this  subject  to  the  individual  properties  with  appropriate  instructions. 
It  is  futhermore  recommended  that  these  negotiations  proceed  upon 
the  basis  of  an  acceptance  of  the  following  guides : 

(1)  That  a  rule  be  adopted  which  affects  a  conversion  from  through 
to  local  freight  rates  on  the  basis  of  a  specific  number  of  pickups  or 
setoffs  at  different  points.  The  1946  Board  recommended  a  “three 
or  more  points”  line  and  this  would  appear,  from  reference  to  present 
practices,  to  be  about  right.  This  rule  should  be  so  established  as  hot 
to  count  those  pickups  and  setoffs  which  are  unrelated  to  the  basis 
for  the  conversion  claim  (for  example,  but  not  exclusively,  setting 
off  defective  cars,  doubling  hills,  adjusting  tonnage,  etc.) 

(2)  That  the  rule  effect  a  conversion  from  through  to  local  freight 
rates  where  station  switching  or  switching  at  any  other  point  is  done 
in  excess  of  what  is  agreed  upon  as  representing  the  amount  of  such 
switching  which  is  normal  in  through  freight  service.  It  would 
appear  that  an  aggregate  time  limit  (for  the  entire  trip)  should  be  set 
here. 

(3)  That  the  rule  should  effect  a  conversion  from  passenger  or 
through  freight  rates  to  local  freight  rates  for  engine  crews  when  any 
member  of  these  crews  is  required  to  load  or  unload  1.  c.  1.  freight  in  any 
substantial  amount  (to  be  agreed  upon)  or  where  the  time  consumed 
in  stops  for  the  loading  or  unloading  of  L  c.  1.  freight  by  other  than 
engine  crew  members  exceeds  a  certain  aggregate  time  limit  (to  be 
agreed  upon).  This  time  limit  feature  relating  to  such  stops  may 
well  be  worked  out  in  conjunction  with  the  similar  feature  relating 
to  time  consumed  in  extra  switching. 

(4)  That  the  rule  effect  a  conversion  from  passenger  or  through 
freight  to  local  freight  rates  for  the  loading  or  unloading  of  company 
material  by  engine  crews  (or  by  other  than  engine  crew  members 
where  running  time  is  involved)  in  conformity  with  the  rule  cover¬ 
ing  the  handling  of  1.  c.  L  freight  but  with  due  recognition  being  given 
the  operating  necessities  of  the  carrier  companies. 

(5)  That  the  rule  provide  in  general  that  no  conversion  ahull  be 
effected  in  the  rates  of  engine  crews  except  in  the  cases  specifically 
covered  by  the  rule  and  particularly  that  no  conversion  shall  be  effected 
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as  a  result  of  certain  types  of  freight  or  company  material  being  car¬ 
ried  on  the  train  where  such  freight  or  material  is  not  loaded  or  un¬ 
loaded  during  a  particular  crew’s  run. 

V.  CONCLUDING  STATEMENT 

The  consideration  of  the  immediately  preceding  proposals,  involv¬ 
ing  the  Conversion  Rule  issue,  affords  appropriate  occasion  for  men¬ 
tion  by  the  Board  of  a  matter  of  more  general  significance  which  it 
considers  to  be  of  transcendent  importance. 

This  issue,  like  the  other  36,  was  presented  to  the  Board  at  the  hear¬ 
ings  in  an  extraordinarily  competent  manner.  Counsel  and  witnesses 
cooperated  in  explaining  to  the  Board  literally  dozens  of  little  points 
which  were  involved.  Some  230  pages  of  exhibits  were  introduced 
on  this  one  issue  alone.  The  help  which  the  Board  was  given  in  this 
connection  was  only  typical  of  that  which  it  received  throughout  the 
33  days  of  hearings.  Nor  can  it  be  considered  inappropriate  that  the 
Board  members  acknowledge  here  their  very  sincere  and  deep-felt 
appreciation  of  the  innumerable  courtesies  which  have  been  accorded 
them  during  the  past  eight  weeks. 

There  is  a  regrettable  contrast  between  this  record  of  wholehearted 
cooperation  and  the  recommendation  on  this  Conversion  issue,  for 
the  latter  obviously  leaves  a  great  deal  to  be  desired.  It  advances  the 
handling  of  this  problem  very  little  beyond  where  it  was  more  than 
2  years  ago.  For  all  we  know  it  may  contain  mischievous  error. 

The  Board  accepts  responsibility  for  whatever  fault  may  be  properly 
attributed  to  it  for  any  inadequacy  in  this  or  of  any  other  of  its  recom¬ 
mendations.  We  take  this  .occasion,  however,  to  point  out  to  the 
parties  a  danger  which  is  only  highlighted  in  this  particular  instance 
and  which  is  in  fact  manifest  in  many  others  of  the  proposals  sub¬ 
mitted  to  us.  It  is  a  danger  which  threatens  the  very  foundations  of 
the  collective  bargaining  relationship  which  the  employers  and  em¬ 
ployees  in  this  industry  asked  the  Congress  22  years  ago  to  confirm  by 
law.  It  is  a  danger  with  which  only  the  parties  themselves  can 
adequately  cope. 

The  Board  was  not  asked,  on  this  Conversion  rule  issue,  to  resolve 
a  question  of  principle.  It  was  made,  instead,  the  target  for  a  barrage 
of  conflicting  arguments  about  a  lot  of  little  details.  We  were  asked 
to  find  the  answers  to  all  these  quibbles  in  a  mass  of  evidence  and 
testimony  which  covered  230  pages  of  exhibits  and  150  pages  in  the 
Record.  This  was  to  be  done,  within  a  2-week  period,  as  one  little 
piece  of  a  job  which  included  the  disposition  of  36  other  issues  on  the 
basis  of  well  over  12,000  pages  of  testimony  and  exhibits. 
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To  use  the  Emergency  Board  procedure  in  this  fashion  seems  to 
us  to  defeat  its  purpose.  The  inadequacy  of  this  particular  recom¬ 
mendation  reflects  only  a  small  part  of  the  waste  here.  The  time 
which  was  spent  in  trying  to  follow  through  all  the  minutiae  of  this 
issue,  unsifted  by  the  parties  themselves  during  two  years  of  bargain¬ 
ing,  was  time  which  could  otherwise  have  been  devoted  to  resolving 
the  issues  of  basic  principle  involved  in  some  of  the  other  proposals. 
It  is  a  mistake  to  call  upon  a  Board  such  as  this,  as  part  of  an  “emer¬ 
gency”  procedure,  to  spend  its  time  trying  to  unravel  a  tangle  of 
wrapping  string.  That  these  parties  were  not  able  to  accomplish,  by 
negotiation,  even  this  little  kitchen  job  is  cause  for  real  concern.  In 
our  judgment  this  kind  of  failure  has,  so  far  as  collective  bargaining 
is  concerned,  malignant  potentialities. 

We  do  not  want  to  labor  the  point.  We  would  be  derelict,  however, 
if  we  did  not  give  warning  of  what  we  consider  a  bad  washout  on  the 
track  ahead.  We  repeat  that  the  weakening  of  collective  bargaining, 
reflected  in  the  form  in  which  this  Conversion  issue  came  to  us,  was 
manifest  as  well  in  too  many  of  the  other  issues  in  this  case.  We 
urge  upon  the  parties  that  they  start  revitalizing  the  cooperative  ele¬ 
ment  in  their  relationship  by  working  out  satisfactory  settlements  of 
those  issues  which  cannot  possibly  be  disposed  of  properly  here. 

Respectfully  submitted. 

Wm.  M.  Leiserson, 

•  Chairman. 

George  E.  Bushnell, 

Member.  ' 

W.  Willard  Wertz, 

Member. 
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No.  9S92  is  an  appeal  from  orders  of  the  United  States 
District  Court  for  the  District  of  Columbia  granting  appel¬ 
lee’s  motion  for  a  preliminary  injunction  and  simultane¬ 
ously  denying  appellants  ’  motions  to  dismiss  the  complaint 
(R.  87-88).  No.  9924  is  an  appeal  from  the  final  judgment 
of  the  district  court  granting  a  permanent  injunction 
(R.  236-237).  In  this  brief  we  direct  our  discussion  only  to 
the  appeal  in  No.  9924,  since  the  questions  raised  on  both 
appeals  are  largely  the  same  and  the  preliminary  judgment 
presumably  has  merged  in  the  final  judgment.  Shaffer  v. 
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Carter,  252  U.  S.  37,  44;  Smith  v.  Illinois  Bell  Tel.  Co.,  270 
U.  S.  5S7,  5S8;  Pacific  Tel.  Co.  v.  Kuykendall,  265  U.  S.  196, 
205,  206;  Sterling  v.  Constantin,  287  U.  S.  378.1 

The  district  court’s  findings  of  fact  and  conclusions  of 
law  on  final  judgment  appear  at  R.  225-236,  and  the  perma¬ 
nent  injunction  at  R.  236-237.  The  district  court  rendered 
no  formal  opinion;  its  oral  statement  of  reasons  for  grant¬ 
ing  the  permanent  injunction  appears  at  R.  216-220. 

JURISDICTIONAL  STATEMENT 

This  is  a  suit  by  the  United  States  to  enjoin  a  threatened 
strike  (R.  2).  Appellee  sought  to  invoke  the  jurisdiction 
of  the  district  court  under  old  28  U.  S.  C.  41  (1),  now  28 
U.  S.  C.  1345.  Appellants  contended  below,  and  contend 
here,  that  the  lower  court  was  without  jurisdiction  because 
of  the  Norris-LaGuardia  Act  (see  pages  11-14,  infra).  The 
final  judgment  of  the  district  court  was  entered  on  July  2, 
1948  (R.  236-237).  Appellants  filed  their  notice  of  appeal 
to  this  Court  on  July  6,  194S  (R.  237),  and  the  appeal  was 
docketed  here  on  July  9,  194S.  The  jurisdiction  of  this 
Court  is  invoked  under  28  U.  S.  C.  1291. 

!  STATEMENT  OF  THE  CASE 

History  of  the  Proceedings.  On  May  10,  1948,  appellee 
filed  its  complaint  in  the  district  court  seeking  to  enjoin 
a  strike  called  by  appellants  (R.  2-7).  On  the  same  day, 
the  district  court  issued  an  ex  parte  temporary  restraining 
order  (R.  21-23),  which  was  later  twice  extended  to  con¬ 
tinue  in  effect  until  June  11,  1948  (R.  28-29,  46-47).  On 
that  date  the  district  court,  after  oral  argument,  denied 
appellants’  motions  to  dismiss  and  granted  appellee’s 


1  While  the  printed  record  (joint  apnendix)  contains  the  proceedings 
and  evidence  pertaining  to  both  appeals,  all  of  the  material  therein  is 
properly  a  part  of  the  record  in  No.  9924  alone  (see  R.  1,  238). 
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motion  for  a  preliminary  injunction  (R.  86-88).  On  July 
2,  1948,  after  trial,  the  District  Court  entered  its  final 
judgment  granting  a  permanent  injunction  against  a 
strike  (R.  236-237). 

After  the  appeal  was  docketed  in  this  Court,  appellee 
on  July  15,  1948,  filed  in  the  district  court  a  motion  to 
discharge  the  injunction,  contending  that  the  dispute  which 
gave  rise  to  the  strike  threat  had  been  settled.  On  August 
2,  1948,  the  trial  court  denied  that  motion  on  the  ground 
“that  the  cause  is  not  moot.”  On  the  same  date,  appellee 
filed  in  this  Court  a  similar  motion  to  discharge  the  per¬ 
manent  injunction,  followed  by  a  motion  on  August  17, 
1948  to  dispose  of  the  cause  on  grounds  of  mootness,  and 
a  motion  on  August  20,  1948  to  dismiss  the  appeal  from 
the  preliminary  orders  in  No.  9892.  Appellants  opposed 
all  of  those  motions. 

On  August  13,  1948,  appellants  filed  in  this  Court  a 
motion  to  suspend  all  further  proceedings  pending  con¬ 
sideration  by  the  United  States  Supreme  Court  of  a  peti¬ 
tion  for  writ  of  certiorari  to  be  filed  by  appellants.  On 
September  14,  1948,  the  petition  was  filed,  and  on  Septem¬ 
ber  17,  1948,  this  Court  granted  the  motion  to  suspend. 
On  November  15,  194S,  the  Supreme  Court  denied  appel¬ 
lants’  application  for  certiorari  before  judgment  in  this 
Court. 

The  Facts.  Appellants  are  three  unincorporated  labor 
organizations  representing  employees  in  the  railway  in¬ 
dustry  (Fdgs.  16,  17,  18,  R.  231-233).  On  June  20,  1947, 
appellants  served  on  the  private  carriers  which  employ 
their  members  notices  for  requested  changes  in  working 
rules,  and  on  the  same  date  the  carriers  served  similar 
notices  on  appellants  (R.  242,  275,  319-320),  all  in  accord¬ 
ance  with  Section  6  of  the  Railway  Labor  Act.  On  Sep¬ 
tember  30,  1947,  appellants  also  served  on  the  carriers 
notices  requesting  increases  in  wage  rates  (R.  242,  275, 
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320).  Negotiations  between  the  parties  failed,  and  appel¬ 
lants  called  a  strike  for  6:00  a.m.  on  February  1,  1948 
(Fdg.  1,  R.  225). 

Pursuant  to  advice  of  the  National  Mediation  Board,  the 
President  of  the  United  States  on  January  27,  1948,  acting 
under  Section  10  of  the  Railway  Labor  Act,  issued  Execu¬ 
tive  Order  No.  9929  creating  an  Emergency  Board  to 
investigate  and  report  on  the  dispute  in  thirty  days  (Fdgs. 
2,  3,  R.  225).  On  March  27,  1948,  the  Emergency  Board 
transmitted  its  report  and  recommendations  to  the  Presi¬ 
dent  (Fdg.  4,  R.  225).  On  April  6, 1948,  appellants  advised 
the  carriers  that  they  declined  to  accept  the  recommenda¬ 
tions  of  the  Emergency  Board,  but  requested  a  conference 
to  discuss  the  matters  considered  in  the  Board’s  report 
(Fdg.  6,  R.  226).  Conferences  between  appellants  and 
the  carriers  were  held  from  April  14  to  April  27,  1948, 
but  no  agreement  was  reached  (Fdg.  7,  R.  226).  • 

In  accordance  with  Section  10  of  the  Railway  Labor 
Act,  which  provides  that  for  thirty  days  after  the  Emer¬ 
gency  Board’s  report  to  the  President  no  change  in  the 
conditions  out  of  which  the  dispute  arose  shall  be  made 
by  the  parties  except  by  agreement,  the  so-called  cooling-off 
period  expired  on  April  27,  1948  (Fdg.  8,  R.  226).  On 
April  28,  194S,  the  National  Mediation  Board,  acting  pur¬ 
suant  to  Section  5  of  the  Railway  Labor  Act,  advised  the 
parties  that  it  desired  further  discussions  (Fdg.  8,  R.  226). 
Accordingly,  further  Mediation  Board  proceedings  were 
held  in  Chicago  from  April  29  to  May  4,  1948,  but  no 
agreement  was  reached  (Fdg.  9,  R.  226).  On  April  30, 
1948,  several  days  after  the  expiration  of  the  cooling-off 
period  required  by  the  Railway  Labor  Act,  appellants 
notified  the  private  carriers  that  all  employees  repre¬ 
sented  bv  them  would  withdraw  from  service  at  6:00  a.m. 

w 

on  May  11,  1948,  unless  the  issues  were  settled  before  that 
time(  Fdg.  9,  R.  226). 

On  May  10,  1948,  the  President  of  the  United  States, 
purporting  to  act  under  the  Act  of  August  29,  1916  (10 
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U.  S.  C.  1361),  issued  Executive  Order  No.  9957.  By  its 
terms,  the  United  States  took  possession  and  control  as 
of  noon  of  that  date,  through  the  Secretary  of  the  Army, 
of  the  carriers  involved  in  the  dispute.  (Fdg.  10,  R.  226- 
227.)  A  few  hours  later  on  the  same  day,  the  Secretary 
of  the  Army  conferred  with  appellants’  chief  executives 
and  requested  them  to  continue  to  perform  labor  on  the 
railroads  and  to  call  off  the  strike;  but,  on  learning  that 
the  Secretary  did  not  intend  to  negotiate  with  them  con¬ 
cerning  working  rules  and  wage  rates  (R.  3S,  176, 183,  200- 
201,  213),  the  executives  declined  (Fdg.  11,  R.  227).  On 
the  evening  of  the  same  day,  May  10,  appellee  filed  its 
complaint  herein  and  the  district  court  granted  an  ex  parte 
temporary  restraining  order  enjoining  a  strike  (Fdgs.  19, 
20,  R.  233). 

At  no  time  after  the  seizure  did  appellee  enter  into, 
or  offer  to  enter  into,  negotiations  with  appellants  con¬ 
cerning  wages,  working  rules,  or  other  terms  and  con¬ 
ditions  of  employment  (R.  39,  186,  205-206).  Pursuant 
to  the  seizure  and  the  injunction  of  the  district  court,  appel¬ 
lants’  members  continued  to  perform  services  on  the  rail¬ 
roads  under  the  terms  and  conditions  in  effect  prior  to 
the  seizure  (R.  39,  177-178,  202).  After  the  May  10 
seizure,  appellants  and  the  private  carriers  continued  their 
negotiations  in  the  dispute  between  them  over  "wages  and 
working  rules,  appellee  at  no  time  participating  in  those 
negotiations  as  a  party  to  the  dispute  (Fdg.  12(d),  R.  228, 
38-39,  106-107, 183,  186,  203-205).  Throughout  the  dispute, 
appellee  persisted  in  the  position  that  it  was  not  its 
function  to  enter  into  negotiations  with  either  side  over 
the  terms  and  conditions  of  employment  (R.  312-313,  98, 
103, 176,  179-180,  201).  The  Secretary  of  the  Army  encour¬ 
aged  the  continued  negotiations  between  the  private  par¬ 
ties,  appellee’s  purpose  being  to  hold  the  railways  only 
so  long  as  necessary  to  permit  the  parties  to  settle  their 
private  dispute  and  to  return  the  railways  as  soon  as 
that  dispute  was  terminated  (Fdg.  12(d),  R.  228-229,  38, 
54-55, 103). 
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In  their  motions  to  dismiss  (R.  29),  and  later  in  their 
answer  (R.  222-223),  appellants  contended  that:  (1)  The 
district  court  lacked  jurisdiction  because  of  the  provisions 
of  the  Norris-LaGuardia  Act  depriving  the  federal  courts 
of  jurisdiction  to  issue  injunctions  in  any  case  involving 
or  growing  out  of  a  private  labor  dispute.  (2)  There  was 
no  basis  for  equitable  relief  to  enjoin  a  peaceful  strike, 
particularly  in  view  of  the  provisions  of  the  Railway 
Labor  Act  which  preclude  the  issuance  of  an  injunction 
under  the  circumstances  of  this  case.  (3)  And  suit  was 
brought  in  the  wrong  district  because  appellants  are 
not  inhabitants  of  the  District  of  Columbia,  each  having 
its  principal  place  of  business  outside  that  district. 

The  district  court  rejected  all  of  these  contentions.  It 
found  that  the  threatened  strike  would  result  in  a  work 
stoppage  in  virtually  the  entire  railway  system  (Fdg. 
15(a),  R.  230).  It  concluded  that  such  a  strike  would 
deprive  the  country  of  essential  transportation  service, 
obstruct  the  flow  of  interstate  commerce  and  transmission 
of  the  mails,  interfere  with  the  discharge  of  necessary 
governmental  functions,  and  imperil  the  national  health 
and  safety  (Fdgs.  15(b)-15(g),  R.  230-231). 

The  permanent  injunction  entered  by  the  district  court 
on  July  2, 1948,  provides  that  (R.  237) : 

the  defendants,  and  each  of  them,  and  their  officers, 
agents,  servants  and  employees,  and  all  persons  in 
active  concert  or  participation  with  them,  be  and  they 
are  hereby  enjoined  from  in  any  manner  encouraging, 
ordering,  engaging  in,  or  taking  any  part  in  a  strike 
in  the  transportation  by  railroad  system  of  the  United 
States,  or  from  in  any  manner  interfering  with  or 
affecting  the  orderly  continuance  of  work  in  the  said 
railway  system,  and  from  taking  any  action  which 
would  interfere  with  this  Court’s  jurisdiction  in  the 
premises. 

This  injunction  remains  in  effect. 
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STATUTES  AND  EXECUTIVE  ORDER  INVOLVED 

The  pertinent  provisions  of  the  various  statutes  involved 
in  this  case  are  set  out  in  the  Appendix.  Executive  Order 
No.  9957,  which  effected  the  seizure  of  the  railways  herein, 
is  set  out  in  full  at  R.  266-269. 


STATEMENT  OF  POINTS 


The  district  court  erred : 

(1)  In  holding  that  the  Norris-LaGuardia  Act  does 
not  deprive  it  of  jurisdiction  to  issue  an  injunction  in 
this  case.2 

(2)  In  holding  that  there  was  any  basis  for  equitable 
relief  against  the  peaceful  non-violent  strike  threatened 
in  this  case,  and  that  the  Railway  Labor  Act  and  the 
Labor  Management  Relations  Act,  1947,  do  not  preclude 
the  issuance  of  an  injunction  against  such  a  strike. 

(3)  In  holding  that  the  suit  was  properly  brought  in 
the  District  Court  for  the  District  of  Columbia.3 

(4)  In  granting  an  injunction  broader  than  justified 
by  the  conduct  found  unlawful  by  the  district  court. 

(5)  In  denying  appellants’  motions  to  dismiss  the 
complaint 

(6)  In  granting  a  permanent  injunction. 


2  The  district  court  made  a  finding  of  fact  (Fdg.  10,  R.  226-227)  and  a 
conclusion  of  law  (Concl.  of  Laws,  R.  235)  that  immediately  upon  seizure 
the  government  became  the  employer  of  all  employees  performing  serv¬ 
ices  on  the  seized  carriers.  We  intend  the  specification  of  error  above  to 
include  this  conclusory  finding  of  fact  and  this  conclusion  of  law. 

3  The  district  court  made  findings  of  fact  (Fdgs.  16,  17,  18,  R.  231- 
233)  that  each  appellant  had  duly  authorized  agents  engaged  in  repre¬ 
senting  and  acting  for  its  employee  members  in  the  District  of  Columbia. 
Appellants  intend  the  specification  of  error  above  to  include  these  con¬ 
clusory  findings. 
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SUMMARY  OF  ARGUMENT 
I 

The  Court  below  was  without  jurisdiction  by  virtue  of 
the  Norris-LaGuardia  Act.  In  United  States  v.  Mine 
Workers,  330  U.  S.  258,  all  of  the  Justices  concurred  in 
the  view  that  under  that  statute  the  United  States  is 
not  entitled  to  injunctive  relief  except  in  the  case  of  a 
labor  dispute  with  its  own  employees.  Thus  even  the 
majority  said  that  the  government  could  not  “continue 
to  intervene  by  injunction  in  purely  private  labor  dis¬ 
putes”  (330  U.  S.  at  27S).  Four  Justices  were  of  the 
view  that  the  United  States  could  never  resort  to  injunc¬ 
tive  process  in  a  case  arising  from  a  labor  dispute.  The 
majority,  however,  held  that  the  Norris-LaGuardia  Act 
did  not  apply  in  the  case  of  a  labor  dispute  between  the 
government  and  its  own  employees.  There  the  govern¬ 
ment  after  seizing  the  mines  had  negotiated  an  entirely 
new  contract  with  the  workers,  the  contract  had  been  in 
effect  for  almost  six  months,  and  a  dispute  arose  over  the 
terms  of  that  contract.  The  government  brought  suit  to 
vindicate  its  rights  under  its  own  contract.  There  was 
ground  for  concluding  that  the  dispute  was  between  the 
government  and  its  own  employees.  There  is  no  ground 
for  such  a  conclusion  here.  Appellee  neither  entered  into, 
nor  offered  to  enter  into,  negotiations  or  a  contract  with 
appellants.  The  dispute  arose  between  the  private  parties, 
and  at  government  request  the  private  parties  continued 
their  negotiations  throughout  the  period  of  government 
control.  The  government  simply  utilized  the  vehicles  of 
seizure  and  simultaneous  anti-strike  injunction  to  force  a 
settlement  of  a  purely  private  labor  dispute.  The  workers 
never  became  public  employees,  because  mere  seizure  does 
not  establish  the  personal  relationship  of  employer  and 
employee.  Nor  did  the  dispute  cease  to  be  a  private  one 
within  the  terms  of  the  Norris-LaGuardia  Act  simply  be¬ 
cause  of,  and  immediately  upon,  seizure  of  the  railways. 
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There  was  no  cause  of  action  in  equity  here.  To  justify 
equitable  relief  there  must  be  a  wrongful  act.  But  a 
peaceful  non-violent  strike  such  as  appellants  threatened 
is  lawful.  American  Foundries  v.  Tri-City  Council,  257 
U.  S.  184,  209.  The  case  of  In  re  Debs.,  158  U.  S.  564, 
relied  upon  by  the  district  court,  does  not  support  the 
judgment,  for  there  the  right  to  injunctive  relief  was  sus¬ 
tained  solely  on  the  basis  of  evidence  of  violence  and 
forcible  obstruction  of  interstate  commerce  and  the  mails. 
There  was  no  threat  of  force  or  violence  here. 

The  absence  of  grounds  for  equitable  relief  is  further 
confirmed  by  the  Railway  Labor  Act  and  the  Labor  Man¬ 
agement  Relations  Act,  1947,  which  together  demonstrate 
a  Congressional  policy  against  injunctive  intervention  in 
such  a  case.  The  Railway  Labor  Act  provides  a  detailed 
system  of  cooling-off  periods  and  mechanisms  for  labor 
disputes  in  the  railroad  field.  It  is  implicit  in  the  statute 
and  made  abundantly  clear  by  its  legislative  history  that 
Congress  intended  no  compulsion  beyond  the  cooling-off 
periods,  and  that  thereafter  the  employees  were  to  be  free 
to  strike.  In  the  instant  case,  the  Act’s  cooling-off  pro¬ 
cedures  were  more  than  complied  with.  The  Labor  Man¬ 
agement  Relations  Act,  1947,  establishes  a  cooling-off  pro¬ 
cedure  to  cover  other  national-emergency  strikes.  There, 
unlike  the  Railway  Labor  Act,  short-term  injunctions  are 
utilized.  But  after  eighty  days  the  injunction  must  be 
discharged,  and  the  employees  are  free  to  strike.  Section 
212  of  the  Labor  Management  Act  expressly  provides  that 
the  Act  shall  not  apply  to  any  matter  covered  by  the  Rail¬ 
way  Labor  Act.  The  obvious  reason  for  this  exemption  is 
that  the  Railway  Labor  Act  already  accomplished  in  the 
railway  field  the  cooling-off  mechanisms  that  Congress  de¬ 
sired  in  other  national-emergency  industries.  Manifestly 
in  both  statutes  Congress  has  indicated  its  policy  against 
strike  injunctions  as  a  means  of  settling  labor  disputes 
in  any  industry. 
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Suit  was  not  properly  brought  in  the  District  of  Co¬ 
lumbia.  The  Federal  venue  statute  (2S  IT.  S.  C.  112  at  the 
time  this  action  was  filed,  now  2S  U.  S.  C.  1391)  requires 
that  suit  be  brought  only  in  the  district  of  defendant’s 
inhabitancy.  It  is  undisputed  that  the  principal  place  of 
business  of  each  appellant,  and  therefore  its  inhabitancy, 
is  outside  of  the  District  of  Columbia.  Brotherhood  of 
Locomotive  Firemen  and  Enginemen  v.  Leroy  Graham, 
App.  D.  C.,  No.  9716,  decided  October  26,  1948,  subsequent 
to  judgment  below  herein,  is  dispositive  of  this  case.  There 
this  Court  held  as  to  one  of  the  appellants  here  that  the 
Federal,  not  the  local,  venue  statute  controls  in  such  a  case 
as  this,  and  that  an  unincorporated  association  is  an  in¬ 
habitant  only  of  the  district  in  which  is  located  its  prin¬ 
cipal  place  of  business.  This  Court  did  not  there  discuss 
the  effect  of  Section  301(c)  of  the  Labor  Management 
Relations  Act,  1947,  relied  upon  by  the  court  below  in 
the  instant  case;  but  the  question  was  urged  in  the 
Graham  briefs  and  presumably  rejected  by  this  Court.  In 
any  event,  the  definitions  of  terms  in  Section  501(3)  of  the 
Labor  Management  Act  and  Sections  2(3),  2(2)  and  2(5) 
of  the  amended  National  Labor  Relations  Act  (in  Section 
101  of  the  Labor  Management  Act)  make  it  clear  that  the 
venue  provisions  of  Section  301(c)  of  the  Labor  Manage¬ 
ment  Act  do  not  apply  to  labor  organizations  represent¬ 
ing  railway  labor  subject  to  the  Railway  Labor  Act. 

IV 

We  believe  that  the  injunction  is  broader  than  neces¬ 
sary  to  restrain  the  conduct  found  unlawful  or  to  prevent 
recurrence  of  that  conduct,  and  therefore  amounts  to  an 
abuse  of  the  district  court’s  discretion.  The  complaint, 
evidence,  and  findings  of  fact  relate  only  to  a  threatened 
strike  by  all  appellants,  arising  out  of  a  particular  dis¬ 
pute,  and  involving  substantially  the  entire  railroad  trans- 
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portation  system.  The  injunction  does  not  appear  by  its 
terms  to  be  similarly  confined.  An  injunction  should  not 
be  so  sweeping  or  ambiguous  as  even  to  seem  to  put  appel¬ 
lants  in  peril  of  contempt  for  conduct  unrelated  to  the 
issues  in  the  case. 


ARGUMENT 

I.  The  district  court  had  no  jurisdiction  because  of  the 
provisions  of  the  Norris-LaGuardia  Act 

The  district  court  held  that  the  Norris-LaGuardia  Act 
does  not  apply  to  this  case  for  two  reasons:  (1)  It  held 
that,  even  if  there  had  been  no  government  seizure  of 
the  railways,  the  Norris-LaGuardia  Act  does  not  apply 
to  “a  situation  where  the  entire  transportation  system  of 
the  country  would  be  stopped”.  (2)  It  further  held  that, 
immediately  upon  government  seizure,  the  workers  became 
government  employees  and  that  therefore  the  case  is  con¬ 
trolled  bv  United  States  v.  Mine  Workers,  330  U.  S.  258. 
(R.  217-220.) 

The  first  of  these  two  reasons  is  squarely  inconsistent 
with  the  decision  of  the  Supreme  Court  in  the  Mine  Work¬ 
ers  case.  There  the  majority  of  the  Court  said  (p.  278) : 
“We  agree  .  .  .  that  Congress,  in  passing  the  Act,  did 
not  intend  to  permit  the  United  States  to  continue  to  in¬ 
tervene  by  injunction  in  purely  private  labor  disputes.” 
But  the  ruling  of  the  trial  court  in  this  case  is  to  the 
effect  that,  even  in  purely  private  labor  disputes,  the  gov¬ 
ernment  can  secure  an  injunction  in  any  case  where,  in 
the  opinion  of  the  court,  the  effect  upon  the  nation  is  suf¬ 
ficiently  serious.  Consequently  it  is  clear  that  in  this 
ruling  the  district  court  has  erred. 

Nor  is  the  trial  court’s  second  reason  sound.  In  the 
Mine  Workers  case  the  government  had  entered  into  an 
entirely  new  contract  with  the  employees  eight  days  after 
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seizure  of  the  mines.  The  contract  contained  many  basic 
departures  from  the  prior  agreement  between  the  mine 
workers  and  the  private  operators,  and  had  remained  in 
effect  for  approximately  six  months.  A  dispute  arose  be¬ 
tween  the  government  and  the  workers  over  the  terms 
of  that  contract,  and  the  workers  threatened  a  unilateral 
breach  and  strike.  The  injunction  action  was  instituted 
by  the  government  to  vindicate  its  rights  under  its  own 
contract  with  the  workers.4  The  majority  of  the  Court 
placed  explicit  reliance  on  those  facts  and  because  of 
them  concluded  that  the  Norris-LaGuardia  Act  did  not 
apply  for  the  reason  that  it  was  not  a  case  growing  out 
of  a  private  labor  dispute  but  was  instead  one  involving 
‘‘the  Government’s  right  to  injunctive  relief  in  a  dispute 
with  its  own  employees”  (p.  278). 

In  the  case  at  bar,  the  Executive  Order  not  only  contains 
no  express  provisions  for  negotiations  between  the  govern¬ 
ment  and  the  railway  employees,  but  on  the  contrary  pro¬ 
vides  that  government  operation  is  not  to  prejudice  “the 
effectiveness  of  such  retroactive  provisions  as  may  be  in¬ 
cluded  in  the  final  settlement  of  the  disputes  between  the 
carriers  and  the  workers”.5  It  further  provides  that  the 
workers  are  to  have  the  right  to  continue  “to  bargain  col¬ 
lectively  through  representatives  of  their  owm  choosing 
with  the  representatives  of  the  owners  of  the  carriers, 


4  The  War  Labor  Disputes  Act  (50  U.  S.  C.  1501-1511),  under  which 
the  seizure  in  the  Mine  Workers  case  was  made,  was  designed  to  pre¬ 
vent  interruptions  of  the  war  effort  as  a  result  of  strikes  and  provided 
that  the  National  War  Labor  Board,  upon  application  of  the  employees 
or  the  government  agency  operating  the  facilities,  might  order  changes 
in  wages  or  other  terms  and  conditions  of  employment.  The  Executive 
Order  effecting  seizure  of  the  mines  authorized  the  Secretary  of  the 
Interior  to  negotiate  with  representatives  of  the  miners  and  to  apply  to 
the  National  Wage  Stabilization  Board  for  changes  in  terms  and  condi¬ 
tions  of  employment  for  the  period  of  government  operation. 

5  The  statute  under  which  the  seizure  was  made  (Act  of  August  29, 
1916)  says  nothing  about  the  government’s  negotiating  for  changes  in 
terms  and  conditions  of  employment;  it  was  not  designed  to  eliminate 
labor  disputes  but  solely  to  permit  the  government  to  utilize  railways 
for  war  needs  in  preference  to  civilian  purposes. 
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subject  to  the  provisions  of  applicable  law,  as  to  disputes 
between  the  carriers  and  the  workers’  ’  (R.  268). c 

At  no  time  during  the  period  of  government  possession 
and  control  did  appellee  enter  into,  or  offer  to  enter 
into,  negotiations  or  a  contract  covering  terms  and  condi¬ 
tions  of  employment  (R.  39,  186,  205-206).  At  the  request 
of  government  officials,  the  private  parties  continued  after 
government  seizure  to  hold  conferences  for  the  purpose  of 
negotiating  for  a  settlement  of  their  private  dispute  (Fdg. 
12(d),  R.  228,  38-39,  106-107,  183,  186,  203-205).  The  sole 
aim  of  the  government  was  to  encourage  the  private  parties 
“to  meet  in  an  effort  to  reach  an  agreement  under  which 
the  Government  can  turn  the  railroads  back  to  private 
management”  (R.  54,  103).  As  the  district  court  found 
(Fdg.  12(d),  R.  228-229): 

“The  Secretary  of  the  Army  has  permitted  and 
encouraged  the  continuation  of  such  negotiations  in 
the  belief  that,  if  the  former  management  and  defend¬ 
ant  Unions  reach  an  agreement  concerning  wages, 
hours,  terms  and  conditions  of  employment,  the  United 
States  of  America  will  be  enabled  to  return  the  seized 
transportation  systems  to  former  management  with 
the  assurance  that  there  will  be  no  interruption  in 
the  transportation  service  necessary  to  the  National 
health,  safety  and  welfare.” 

This  finding  demonstrates  the  whole  theory  of  appellee — 
that  seizure  and  injunction  may  be  utilized  and  limited  to 
forcing  the  settlement  of  a  purely  private  labor  dispute. 

We  think  it  clear  that  the  railway  workers  did  not  be¬ 
come  employees  of  the  government,  that  there  was  no  labor 
dispute  between  the  government  and  the  employees,  that 


6  Here  the  private  owners  and  the  carriers  had  been  negotiating  for 
many  months  over  wages  and  working  rules.  A  strike  was  called  once, 
postponed  pending  procedures  and  the  cooling-off  period  under  the  Rail¬ 
way  Labor  Act,  and  then  reset  for  6:00  a.m.  on  May  11  (Fdgs.  1-9,  R. 
225-226).  Only  eighteen  hours  before  that  time,  the  government  took 
possession  of  the  railways,  and  less  than  eight  hours  after  seizure  the 
complaint  was  filed  and  the  ex  parte  temporary  restraining  order  issued 
(Fdgs.  10,  20,  R.  226-227,  233). 
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this  case  involves  and  grows  out  of  a  private  labor  dis¬ 
pute  between  the  carriers  and  the  workers,  and  that  there¬ 
fore  the  bar  of  the  Norris-LaGuardia  Act  against  injunc¬ 
tion  is  fully  operative.  The  workers  did  not  become  public 
employees  merely  upon  the  assumption  of  possession  and 
control  of  the  railway  systems  by  appellee.  The  Act  of 
August  29,  1916,  authorized  seizure  of  property,  not  of 
employees.  It  is  not  a  compulsory  draft  law.  And  mere 
seizure  of  property  does  not  establish  the  personal  relation 
of  employer  and  employee.  See  J.  1.  Case  Co.  v.  Labor 
Board,  321  U.  S.  332,  335-337;  The  Standard  Oil  Co.  v. 
Anderson,  212  U.  S.  215,  220;  National  Labor  Relations 
Board  v.  Knoxville  Pub.  Co.,  124  F.  2d  S75  (C.  C.  A.  6). 
This  case  did  not  cease  to  be  one  involving  and  growing 
out  of  a  private  labor  dispute  within  the  terms  of  the  Nor¬ 
ris-LaGuardia  Act  simply  because  of,  and  immediately 
upon,  seizure  of  the  railways  by  appellee. 

The  question  here  is  whether  the  government,  which 
under  the  Norris-LaGuardia  Act  is  not  entitled  to  an 
injunction  in  a  purely  private  dispute,  can  circumvent  that 
congressional  inhibition  simply  by  seizing  property  and 
nothing  more.  We  think  that  under  the  reasoning  of  the 
Supreme  Court  in  the  Mine  Workers  case  appellee  is  not 
entitled  to  an  injunction  here. 

II.  There  was  no  equitable  cause  of  action  because  a 
peaceful  non-violent  strike  involves  no  wrongdoing, 
and  the  Railway  Labor  Act  and  the  Labor  Manage¬ 
ment  Relations  Act,  1947,  preclude  the  issuance  of  an 
injunction  in  the  circumstances  presented. 

The  district  court  concluded  that  there  was  a  cause  of 
action  in  equity  because  the  threatened  strike  would  im¬ 
peril  interstate  commerce,  the  mails,  and  national  health 
and  safety  fConcl.  of  Law  8(b)-8(f),  R.  235-236).  It  fur¬ 
ther  held  that  the  Railway  Labor  Act  and  the  Labor 
Management  Relations  Act,  1947,  did  not  preclude  issuance 
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of  an  injunction  (Concl.  of  Law  6,  R.  235).  We  believe 
that  no  equitable  cause  of  action  was  shown  here  for  the 
reason  that  appellants’  attempt  to  call  a  peaceful  and  non¬ 
violent  strike  involves  no  wrongdoing.  Moreover,  in  the 
two  named  statutes,  Congress  has  plainly  withheld  author¬ 
ity  for  the  exercise  of  injunctive  process  in  such  cases 
as  this. 

To  establish  a  basis  for  equitable  relief,  there  must  of 
course  be  some  wrongful  act.  In  an  effort  to  satisfy  that 
requirement,  appellee  relied  below  on  In  re  Debs,  158 
U.  S.  564,  and  the  trial  court  adopted  that  basis  for  its 
decision  (R.  220).  But  there  the  pleading  alleged  violence 
(pp.  '568-569,  570-571),  and  the  right  to  injunctive  relief 
was  sustained  solely  on  the  basis  of  evidence  of  “forcible 
obstruction”  and  violence  (pp.  577,  582,  586-592,  598-599). 
Thus  the  Court  there  said  (p.  598) : 

The  right  of  any  laborer,  or  any  number  of  laborers, 
to  quit  work  was  not  challenged.  The  scope  and  pur¬ 
pose  of  the  bill  was  only  to  restrain  forcible  obstruc¬ 
tions  of  the  highways  along  which  interstate  commerce 
travels  and  the  mails  are  carried.  And  the  facts  set 
forth  at  length  are  only  those  facts  which  tended  to 
show  that  the  defendants  were  engaged  in  such  ob¬ 
structions. 

That  such  was  the  sole  basis  of  the  decision  is  also  illus¬ 
trated  in  the  related  case  of  Clune  v.  United  States ,  159 
U.  S.  590,  592.  The  Supreme  Court,  speaking  through 
Chief  Justice  Taft,  has  since  held  in  American  Foundries 
v.  Tri-City  Council,  257  U.  S.  184,  that  a  non-violent 
strike  is  lawful,  saying  (p.  209) : 

j  The  right  to  combine  for  such  a  lawful  purpose  has  in 
I  many  years  not  been  denied  by  any  court.  The  strike 
I  became  a  lawful  instrument  in  a  lawful  economic 
1  struggle  or  competition  between  employer  and  em- 
lployees  as  to  the  share  or  division  between  them  of 
Ithe  joint  product  of  labor  and  capital. 
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Nothing  more  is  involved  in  this  case.  On  the  basis  of 
these  authorities  therefore  there  is  no  right  to  equitable 
relief  here. 

Further  conclusive  support  for  this  view  is  provided  by 
the  Railway  Labor  Act  and  the  Labor  Management  Rela¬ 
tions  Act,  1947,  which  together  demonstrate  a  congressional 
policy  against  the  exercise  of  injunctive  powers  in  such  a 
case.  Section  2  First  of  the  Railway  Labor  Act  requires 
carriers  and  their  employees  to  attempt  to  work  out  their 
disputes  by  agreement.  Section  6  requires  at  least  thirty 
days*  notice  of  an  intended  change  in  agreements.  Section 
5  First  (b)  provides  that  thereafter,  in  case  no  settlement 
is  reached  and  an  Emergency  Board  is  not  appointed,  there 
shall  for  thirty  days  be  no  change  in  working  conditions, 
rates  of  pay,  and  the  like.  If  an  Emergency  Board  is  ap¬ 
pointed  within  the  foregoing  thirty  days  pursuant  to  Sec¬ 
tion  10,  it  has  thirty  days  within  which  to  report;  and  by 
the  same  Section  10  it  is  provided  that,  after  the  creation 
of  an  Emergency  Board  and  for  thirty  days  after  it  has 
made  its  report,  no  change  may  be  made  in  the  conditions 
out  of  which  the  dispute  arose  except  by  agreement.  The 
legislative  debates  and  committee  reports  make  it  abun¬ 
dantly  clear  that  Congress  intended  no  compulsion  beyond 
the  cooling-off  period,  and  that  thereafter  the  railway  em¬ 
ployees  were  to  be  free  to  strike.7 

In  the  instant  case,  the  cooling-off  periods  and  mecha- 


7  Congressman  Barkley,  manager  of  the  bill  on  the  floor  of  the  House, 
said  (67  Cong.  Rec.  4517) :  “You  have  either  got  to  go  along  on  the 
theory  of  freedom  of  contract,  of  voluntary  arbitration,  of  mediation  and 
persuasion,  or  you  must  go  to  the  other  extreme  of  compulsory  arbitra¬ 
tion,  compulsory  decision,  and  anti-strike  legislation,  which  has  never 
succeeded  in  any  country  in  the  world  where  it  has  ever  been  tried.” 
For  other  similar  remarks  in  the  House,  see  67  Cong.  Rec.  4514,  4521, 
4569,  4581,  4657,  4703.  Senator  Watson,  who  led  for  the  bill  in  the  Senate, 
said  (67  Cong.  Rec.  8814) :  “If  we  set  up  this  machinery  and  it  fails  to 
prevent  strikes,  if  it  shall  fail  in  the  effort  to  preserve  harmony  between 
the  management  and  employees  of  the  railroads,  then  the  time  may  come 
when  we  shall  be  compelled  to  resort  to  force;  but  I  want  to  go  to  the 
last  extreme  of  conciliation  and  mediation  before  we  resort  to  that  last 
thing  in  our  American  civilization.”  For  similar  remarks  in  the  Senate, 
see  67  Cong.  Rec.  8815,  9205,  9206-9207. 
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nisms  provided  by  the  Railway  Labor  Act  were  fully  com¬ 
plied  with.  A  strike  date  set  for  February  1,  1948,  was 
cancelled  by  appellants.  By  agreement  of  the  parties,  the 
thirty-day  period  for  the  report  of  the  Emergency  Board 
was  extended  for  an  additional  twenty-seven  days  during 
which  further  negotiations  took  place  between  the  parties. 
The  latter  failing  to  achieve  agreement,  the  Board  made 
its  report.  The  subsequent  thirty-day  cooling-off  period 
expired  April  27,  1948.  The  National  Mediation  Board 
then  attempted  to  secure  a  settlement  but  without  success. 
No  strike  call  therefore  became  effective  until  May  11, 
1948.  Thus  there  was  in  effect  a  cooling-off  period  of 
over  three  months  brought  about  by  the  requirements  of 
the  Railway  Labor  Act  and  the  endeavor  of  appellants 
to  exhaust  every  reasonable  prospect  of  securing  a  settle¬ 
ment.  (Fdgs.  1-9,  R.  225-226.) 

Moreover,  that  Congress  intended  there  should  be  no 
injunctions  against  railway  strikes  after  expiration  of  the 
cooling-off  period  has  been  recently  confirmed  in  the  Labor 
Management  Relations  Act,  1947.  Section  206  of  that  Act 
provides  for  a  “board  of  inquiry”  in  labor  disputes  in 
interstate  commerce  or  communication  if  they  imperil  na¬ 
tional  health  or  safety.  By  section  207  it  has  much  the 
same  powers  as  an  “emergency  board”  under  Section  10 
of  the  Railway  Labor  Act.  But,  unlike  the  Railway  Labor 
Act  system,  there  is  no  prohibition  upon  strikes  up  to  this 
point.  By  Section  208  of  the  Labor  Management  Act,  only 
after  the  report  of  a  board  of  inquiry  are  the  parties  to 
the  dispute  subject  to  strike  prohibition  and,  further  unlike 
the  Railway  Labor  Act,  such  prohibition  takes  the  form  of 
injunction  (the  Norris-LaGuardia  Act  being  expressly  sus¬ 
pended  for  this  purpose).  By  Section  209,  the  board  of 
inquiry  thereafter  makes  another  report  in  sixty  days, 
after  which  within  twenty  days  a  secret  ballot  is  taken 
among  the  employees  and  certified  to  the  Attorney  Gen¬ 
eral.  Thereupon,  under  Section  210,  the  Attorney  General 
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must  move  the  discharge  of  the  injunction  “which  motion 
shall  then  be  granted  and  the  injunction  discharged”. 

Section  212  of  the  Labor  Management  Act  further  pro¬ 
vides  that  the  Act  “shall  not  be  applicable  with  respect  to 
any  matter  which  is  subject  to  the  provisions  of  the  Rail¬ 
way  Labor  Act,  as  amended  from  time  to  time”.  The 
reasons  for  making  the  Railway  Labor  Act  exclusive  in  the 
field  of  railway  labor  disputes  are  apparent.  In  the  field 
of  national-emergency  strikes  as  well  as  railway  strikes, 
Congress  desired  to  confine  compulsion  to  the  limited  cool¬ 
ing-off  periods.  In  the  railway  labor  field,  the  Railway 
Labor  Act  already  accomplished  that  purpose  by  its  pro¬ 
hibitions  against  changes  in  circumstances  for  defined 
periods  of  time.  In  other  national-emergency  strikes, 
the  Labor  Management  Act  brings  about  the  same  result 
by  injunctions  limited  to  eighty  days’  duration.  Manifestly 
in  both  statutes  Congress  has  indicated  its  policy  against 
strike  injunctions  as  a  means  of  settling  labor  disputes  in 
any  industry. 

We  submit  therefore  that  the  trial  court’s  ruling  that 
there  is  an  equitable  cause  of  action  is  inconsistent  both 
with  the  decisions  of  the  Supreme  Court  and  with  the  con¬ 
gressional  policy  indicated  in  the  two  statutes. 

m.  Suit  was  not  properly  brought  in  the  District  of 
Columbia  since  appellants  are  not  inhabitants  here. 

The  Brotherhood  of  Locomotive  Engineers  has  a  legisla¬ 
tive  representative,  a  local  lodge,  and  an  office  in  the  Dis¬ 
trict  of  Columbia  and,  between  May  7,  1948  and  the  date 
of  the  entry*  of  the  injunction,  its  chief  executive  had  been 
in  the  District  of  Columbia  on  several  occasions  at  the 
request  of  the  Assistant  to  the  President  of  the  United 
States  (R.  173, 175,  183, 184-185)  to  negotiate  with  the  car¬ 
riers  for  settlement  of  the  dispute  (Fdg.  16,  R.  231-232). 
These  facts,  upon  which  venue  was  based  below,  are  the 
same  in  the  case  of  the  Brotherhood  of  Locomotive  Fire- 
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men  and  Enginemen  except  that  one  of  its  officers  is  also  a 
member  of  the  Railway  Labor  Executives  Association, 
an  entirely  separate  organization  which  has  its  headquar¬ 
ters  in  the  District  of  Columbia  and  engages  in  legislative 
and  other  activities  of  general  interest  to  all  railwav  labor 
unions  (Fdg.  17,  R.  232,  129-130,  132-134,  199,  212).  The 
Switchmen’s  Union  of  North  America  has  no  office,  local 
lodge,  or  legislative  representative  in  the  District  (R.  42- 
43,  211-212).  It  is  affiliated  with  the  American  Federation 
of  Labor  (which  has  its  headquarters  in  the  District  of 
Columbia),  one  of  its  officers  is  a  member  of  the  Railway 
Labor  Executives  Association,  and  its  chief  executive  had 
also  been  in  the  District  of  Columbia  on  several  occasions 
shortly  before  the  issuance  of  the  injunction  at  the  request 
of  the  Assistant  to  the  President  of  the  United  States 
(R.  212-213,  75-76)  to  negotiate  with  the  carriers  for  settle¬ 
ment  of  the  dispute  (Fdg.  IS,  R.  232-233).  But  it  is  undis¬ 
puted  that  each  of  appellants  has  its  principal  place  of 
business  outside  of  the  District  of  Columbia  (R.  30,  36-37, 
42-43, 166, 197, 211). 

In  the  district  court  appellants  contended  that  they  could 
not  be  sued  in  the  District  of  Columbia  because  they  are 
not  inhabitants  thereof,  as  required  by  Section  51  of  the 
Judicial  Code  (28  U.  S.  C.  112). 8  The  trial  court  re¬ 
jected  this  contention  and  held  (R.  216-217)  that  suit 
was  properly  brought  in  the  District  of  Columbia  under 
Section  301(c)  of  the  Labor  Management  Relations  Act, 

1947,  which  provides  that  a  “labor  organization”  may 
be  sued  “in  any  district  in  which  its  duly  authorized  officers 
or  agents  are  engaged  in  representing  or  acting  for  em¬ 
ployee  members.” 

The  ruling  of  this  Court  in  Brotherhood  of  Locomotive 

8  The  new  title  28,  United  States  Code,  section  1391  substitutes  “re¬ 
side”  for  “whereof  he  is  an  inhabitant”,  the  term  used  in  Section  51  of 
the  old  Judicial  Code.  The  two  expressions  are  synonymous  for  the 
purposes  of  this  provision.  Brotherhood  of  Locomotive  Firemen  and 
Enginemen  v.  Leroy  Graham ,  App.  D.  C.,  No.  9716,  decided  October  26, 

1948. 
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Firemen  and  Enginemen  v.  Leroy  Graham ,  No.  9716,  de¬ 
cided  October  26,  194S,  subsequent  to  the  decision  below 
in  the  instant  case,  conclusively  disposes  of  this  question. 
There  this  Court  concluded  that  venue  did  not  lie  in  the 
District  of  Columbia  against  the  Brotherhood  of  Loco¬ 
motive  Firemen  and  Enginemen,  one  of  the  appellants  in 
the  case  at  bar.  The  Court  held,  first,  that  the  Federal 
venue  statute  rather  than  the  local  venue  statute  (D.  C. 
Code  (1940),  section  11-308)  governs  in  cases  where  the 
courts  of  this  district  exercise  judicial  power  conferred 
under  Article  III  of  the  Constitution 9  and’  second,  that 
an  unincorporated  association  is  an  inhabitant  only  of  the 
district  in  which  it  has  its  principal  place  of  business.10 

This  Court  did  not  discuss  in  its  opinion  the  effect  of 
Section  301(c)  of  the  Labor  Management  Relations  Act, 
1947,  relied  upon  by  the  court  below  in  the  instant  case. 
However,  the  briefs  before  this  Court  in  the  Graham  case 
show  that  the  point  was  urged  there.  It  may  be  as¬ 
sumed,  therefore,  that  the  argument  was  rejected  by 
this  Court.  In  any  event,  it  is  clear  from  a  reading  of  the 
statute  that  Section  301(c)  is  not  applicable  to  this  action. 
Section  501(3)  of  the  Labor  Management  Act  adopts  the 
definitions  of  “  employee  ”,  “employer”,  and  “labor  organ¬ 
ization”  contained  in  Section  101  (the  amended  National 
Labor  Relations  Act)  of  the  Act.  Section  2(3)  of  the 
amended  National  Labor  Relations  Act  (in  Section  101  of 
the  Labor  Management  Act)  defines  “employee”  to  exclude 
“any  individual  employed  by  an  employer  subject  to  the 


9  The  lower  court  here  purported  to  exercise  Article  III  power.  The 
complaint  expressly  sought  to  invoke  jurisdiction  under  old  28  U.  S.  C. 
41(1),  now  28  U.  S.  C.  1345. 

10  This  case  may  not  appropriately  be  transferred  to  another  district 
under  28  U.  S.  C.  1406(a),  as  was  the  Graham  case.  Of  the  three  ap¬ 
pellants  here,  two  have  their  principal  places  of  business  in  Cleveland, 
Ohio  (It.  30,  36-37,  166,  197)  and  one  in  Buffalo,  New  York  (R.  42-43, 
211).  Consequently,  suit  could  not  be  brought  against  all  three  in  any 
single  district. 
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Railway  Labor  Act.”  Similarly,  section  2(2)  of  the 
amended  National  Labor  Relations  Act  defines  “employer” 
to  exclude  “any  person  subject  to  the  Railway  Labor  Act,” 
And  section  2(5)  of  the  amended  National  Labor  Relations 
Act  defines  “labor  organization”  in  terms  of  “employer” 
and  “employee”  as  defined  in  Sections  2(2)  and  2(3). 
Hence  the  venue  provisions  of  Section  301(c)  of  the  Labor 
Management  Act  exclude  labor  organizations  representing 
railway  labor  subject  to  the  Railway  Labor  Act.11 

IV.  The  injunction  granted  below  is  broader  than  justified 
by  the  conduct  found  unlawful. 

The  complaint,  evidence,  and  findings  of  fact  in  this 
case  relate  only  to  a  threatened  strike  by  all  of  these  ap- 
pellants,  arising  out  of  a  particular  dispute  over  wage 
rates  and  working  rules,  and  involving  substantially  the 
whole  railroad  transportation  system  of  the  country.  The 
injunction,  however,  provides  that  (R.  237) : 

the  defendants,  and  each  of  them,  and  their  officers, 
agents,  servants  and  employees,  and  all  persons  in 
active  concert  or  participation  with  them,  be  and  they 
are  hereby  enjoined  from  in  any  manner  encouraging, 
ordering,  engaging  in,  or  taking  any  part  in  a  strike 
in  the  transportation  by  railroad  system  of  the  United 
States,  or  from  in  any  manner  interfering  with  or 
affecting  the  orderly  continuance  of  work  in  the  said 
railway  system,  and  from  taking  any  action  which 
would  interfere  with  this  Court’s  jurisdiction  in  the 
premises. 


11  Even  if  Section  301  (c)  were  applicable,  its  terms  do  not  cover  the 
Switchmen’s  Union.  The  words  “engaged  in  representing”  must  be  con¬ 
strued  to  include  only  cases  where  union  officials  are  so  engaged  in  a 
more  or  less  continuous  manner  and  as  a  part  of  a  regular  course  of  con¬ 
duct  of  the  union  business.  Those  words  cannot  refer  to  a  visit  to  the 
seat  of  government,  at  the  request  of  a  representative  of  the  Chief  Exec¬ 
utive,  to  attend  conferences  concerning  a  single  controversy.  And  cer¬ 
tainly  the  fact  that  the  union  is  affiliated  with  another  organization  hav¬ 
ing  its  headquarters  in  the  district,  or  that  the  Union’s  president  is  also 
a  member  of  an  entirely  separate  organization  having  its  headquarters 
in  the  district,  cannot  bring  the  union  within  the  section. 
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When  appellants  objected  to  the  breadth  of  this  injunc¬ 
tion,  the  district  court  said  that  the  injunction  “couldn’t 
possibly  comprehend  anything  except  the  substance  of  the 
issues  before  the  Court”  but  that  “it  has  to  be  sufficiently 
comprehensive  so  that  it  can't  be  evaded”  (R.  222).  We 
agree  with  the  district  court  that  the  injunction  must  be 
construed  with  reference  to  the  issues  it  was  meant  to 
decide,  but  it  should  not  be  so  sweeping  or  ambiguous  as 
even  to  seem  to  put  appellants  in  peril  of  contempt  pro¬ 
ceedings  for  conduct  unrelated  to  those  issues.  We  think 
it  is  clear  that  this  injunction  is  broader  than  necessary 
to  restrain  the  conduct  found  unlawful  or  to  prevent  recur¬ 
rence  of  that  conduct,  and  therefore  amounts  to  an  abuse 
of  the  district  court’s  discretion.  New  Haven  R.R.  v.  Inter¬ 
state  Com.  Com.,  200  U.  S.  361,  403-404;  Swift  and  Com¬ 
pany  v.  United  States,  196  U.  S.  375,  396,  401;  Labor  Board 
v.  Express  Pub.  Co.,  312  U.  S.  426,  432-437 ;  May  Stores  Co. 
v.  Labor  Board,  326  U.  S.  376, 386, 393. 

CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  submitted 
that  the  judgment  below  should  be  reversed  and  the  cause 
remanded  with  instructions  to  the  trial  court  to  vacate 
the  permanent  injunction  and  dismiss  the  complaint. 

Carl  McFarland 
Ashley  Sellers 
Kenneth  L.  Kimble 
1302  ISth  Street,  N.  W. 
Washington  6,  D.  C. 

Counsel  for  Appellants. 
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APPENDIX 

Section  4  of  the  Norris-LaGuardia  Act  (29  U.  S.  C.  104) 
provides  in  part : 

No  court  of  the  United  States  shall  have  jurisdic¬ 
tion  to  issue  any  restraining  order  or  temporary  or 
permanent  injunction  in  any  case  involving  or  grow¬ 
ing  out  of  any  labor  dispute  to  prohibit  any  person  or 
persons  participating  or  interested  in  such  dispute  (as 
these  terms  are  herein  defined)  from  doing,  whether 
singly  or  in  concert,  any  of  the  following  acts: 

(a)  Ceasing  or  refusing  to  perform  any  work  or 
to  remain  in  any  relation  of  employment ; 

•  •  •  • 

(g)  Advising  or  notifying  any  person  of  an  in¬ 
tention  to  do  any  of  the  acts  heretofore  specified; 

(h)  Agreeing  with  other  persons  to  do  or  not  to 
do  any  of  the  acts  heretofore  specified;  and 

(i)  Advising,  urging,  or  otherwise  causing  or  in¬ 
ducing  without  fraud  or  violence  the  acts  heretofore 
specified,  regardless  of  any  such  undertaking  or  prom¬ 
ise  as  is  described  in  section  103  of  this  title. 

The  Railway  Labor  Act  (45  U.  S.  C.  151  et  seq)  provides 
in  part : 


Sec.  2.  •  *  •  • 

First.  It  shall  be  the  duty  of  all  carriers,  their 
officers,  agents,  and  employees  to  exert  every  reason¬ 
able  effort  to  make  and  maintain  agreements  concern¬ 
ing  rates  of  pay,  rules,  and  working  conditions,  and 
to  settle  all  disputes,  whether  arising  out  of  the  appli¬ 
cation  of  such  agreements  or  otherwise,  in  order  to 
avoid  any  interruption  to  commerce  or  to  the  oper¬ 
ation  of  any  carrier  growing  out  of  any  dispute  be¬ 
tween  the  carrier  and  the  employees  thereof. 

•  *  •  • 

Sec.  5.  First.  The  parties,  or  either  party,  to  a 
dispute  between  an  employee  or  group  of  employees 
and  a  carrier  may  invoke  the  services  of  the  Mediation 
Board  in  any  of  the  following  cases : 
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(a)  A  dispute  concerning  changes  in  rates  of  pay, 
rules,  or  working  conditions  not  adjusted  by  the  parties 
in  conference. 

(b)  Any  other  dispute  not  referable  to  the  Na¬ 
tional  Railroad  Adjustment  Board  and  not  adjusted 
in  conference  between  the  parties  or  where  conferences 
are  refused. 

The  Mediation  Board  may  proffer  its  services  in 
case  anv  labor  emergency  is  found  bv  it  to  exist  at 
any  time. 

In  either  event  the  said  Board  shall  promptly  put 
itself  in  communication  with  the  parties  to  such  con¬ 
troversy,  and  shall  use  its  best  efforts,  by  mediation, 
to  bring  them  to  agreement.  If  such  efforts  to  bring 
about  an  amicable  settlement  through  mediation  shall 
be  unsuccessful,  the  said  Board  shall  at  once  endeavor 
as  its  final  required  action  (except  as  provided  in 
paragraph  third  of  this  section  and  in  section  10  of 
this  Act)  to  induce  the  parties  to  submit  their  contro¬ 
versy  to  arbitration,  in  accordance  with  the  provisions 
of  this  Act. 

If  arbitration  at  the  request  of  the  Board  shall  be 
refused  by  one  or  both  parties,  the  Board  shall  at  once 
notify  both  parties  in  writing  that  its  mediatory  efforts 
have  failed  and  for  thirty  days  thereafter,  unless  in  the 
intervening  period  the  parties  agree  to  arbitration,  or 
an  emergency  board  shall  be  created  under  section  10 
of  this  Act,  no  change  shall  be  made  in  the  rates  of 
pay,  rules,  or  working  conditions  or  established  prac¬ 
tices  in  effect  prior  to  the  time  the  dispute  arose. 

•  •  •  • 

Sec.  6.  Carriers  and  representatives  of  the  em¬ 
ployees  shall  give  at  least  thirty  days’  written  notice 
of  an  intended  change  in  agreements  affecting  rates  of 
pay,  rules,  or  working  conditions,  and  the  time  and 
place  for  the  beginning  of  conference  between  the  rep¬ 
resentatives  of  the  parties  interested  in  such  intended 
changes  shall  be  agreed  upon  wdthin  ten  days  after  the 
receipt  of  said  notice,  and  said  time  shall  be  within 
the  thirty  days  provided  in  the  notice.  In  every  case 
where  such  notice  of  intended  change  has  been  given, 
or  conferences  are  being  held  with  reference  thereto, 


or  the  services  of  the  Mediation  Board  have  been  re¬ 
quested  by  either  party,  or  said  Board  has  proffered 
its  services,  rates  of  pay,  rules,  or  working  conditions 
shall  not  be  altered  by  the  carrier  until  the  contro¬ 
versy  has  been  finally  acted  upon  as  required  by  sec¬ 
tion  5  of  this  Act,  by  the  Mediation  Board,  unless  a 
period  of  ten  days  has  elapsed  after  termination  of 
conferences  without  request  for  or  proffer  of  the  serv¬ 
ices  of  the  Mediation  Board. 

*  •  •  • 

Sec.  10.  If  a  dispute  between  a  carrier  and  its  em¬ 
ployees  be  not  adjusted  under  the  foregoing  provisions 
of  this  Act  and  should,  in  the  judgment  of  the  Media¬ 
tion  Board,  threaten  substantially  to  interrupt  inter¬ 
state  commerce  to  a  degree  such  as  to  deprive  any 
section  of  the  country  of  essential  transportation  serv¬ 
ice,  the  Mediation  Board  shall  notify  the  President, 
who  may  thereupon,  in  his  discretion,  create  a  board  to 
investigate  and  report  respecting  such  dispute.  Such 
board  shall  be  composed  of  such  number  of  persons 
as  to  the  President  may  seem  desirable:  Provided, 
however,  That  no  member  appointed  shall  be  pecuni¬ 
arily  or  otherwise  interested  in  any  organization  of 
employees  or  any  carrier.  The  compensation  of  the 
members  of  any  such  board  shall  be  fixed  by  the  Presi¬ 
dent.  Such  board  shall  be  created  separately  in  each 
instance  and  it  shall  investigate  promptly  the  facts  as 
to  the  dispute  and  make  a  report  thereon  to  the  Presi¬ 
dent  within  thirty  days  from  the  date  of  its  crea¬ 
tion.  ... 

After  the  creation  of  such  board  and  for  thirty  days 
after  such  board  has  made  its  report  to  the  President, 
no  change,  except  by  agreement,  shall  be  made  by  the 
parties  to  the  controversy  in  the  conditions  out  of 
which  the  dispute  arose. 

Title  II  of  The  Labor  Management  Relations  Act,  1947 
(29  U.  S.  C.  171  et  seq)  provides  in  part : 

•  •  •  • 

Sec.  206.  Whenever  in  the  opinion  of  the  President 
of  the  United  States,  a  threatened  or  actual  strike 
or  lock-out  affecting  an  entire  industry  or  a  substantial 
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part  thereof  engaged  in  trade,  commerce,  transporta¬ 
tion,  transmission,  or  communication  among  the  sev¬ 
eral  States  or  with  foreign  nations,  or  engaged  in  the 
production  of  goods  for  commerce,  will,  if  permitted  to 
occur  or  to  continue,  imperil  the  national  health  or 
safety,  he  may  appoint  a  board  of  inquiry  to  inquire 
into  the  issues  involved  in  the  dispute  and  to  make 
a  written  report  to  him  within  such  time  as  he  shall 
prescribe.  Such  report  shall  include  a  statement  of 
the  facts  with  respect  to  the  dispute,  including  each 
party’s  statement  of  its  position  but  shall  not  contain 
any  recommendations.  The  President  shall  file  a  copy 
of  such  report  with  the  Service  and  shall  make  its 
contents  available  to  the  public. 

Sec.  207.  (a)  A  board  of  inquiry  shall  be  com¬ 

posed  of  a  chairman  and  such  other  members  as  the 
President  shall  determine,  and  shall  have  power  to  sit 
and  act  in  any  place  within  the  United  States  and  to 
conduct  such  hearings  either  in  public  or  in  private,  as 
it  may  deem  necessary  or  proper,  to  ascertain  the 
facts  -with  respect  to  the  causes  and  circumstances  of 
the  dispute. 

(b)  Members  of  a  board  of  inquiry  shall  receive 
compensation  at  the  rate  of  $50  for  each  day  actually 
spent  by  them  in  the  work  of  the  board,  together  with 
necessary  travel  and  subsistence  expenses. 

(c)  For  the  purpose  of  any  hearing  or  inquiry 
conducted  by  any  board  appointed  under  this  title,  the 
provisions  of  sections  9  and  10  (relating  to  the  attend¬ 
ance  of  witnesses  and  the  production  of  books,  papers, 
and  documents)  of  the  Federal  Trade  Commission  Act 
of  September  16,  1914,  as  amended  (U.  S.  C.  19,  title 
15,  secs.  49  and  50,  as  amended),  are  hereby  made  ap¬ 
plicable  to  the  powers  and  duties  of  such  board. 

Sec.  208.  (a)  Upon  receiving  a  report  from  a 

board  of  inquiry  the  President  may  direct  the  Attor¬ 
ney  General  to  petition  any  district  court  of  the  United 
States  having  jurisdiction  of  the  parties  to  enjoin  such 
strike  or  lock-out  or  the  continuing  thereof,  and  if  the 
court  finds  that  such  threatened  or  actual  strike  or 
lock-out — 

(i)  affects  an  entire  industry  or  a  substan¬ 
tial  part  thereof  engaged  in  trade,  commerce, 
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transportation,  transmission,  or  communication 
among  the  several  States  or  with  foreign  nations, 
or  engaged  in  the  production  of  goods  for  com¬ 
merce;  and 

(ii)  if  permitted  to  occur  or  to  continue,  will 
imperil  the  national  health  or  safety,  it  shall  have 
jurisdiction  to  enjoin  any  such  strike  or  lock-out, 
or  the  continuing  thereof,  and  to  make  such  other 
orders  as  may  be  appropriate. 

(b)  In  any  case,  the  provisions  of  the  Act  of 
March  23, 1932,  entitled  “An  Act  to  amend  the  Judicial 
Code  and  to  define  and  limit  the  jurisdiction  of  courts 
sitting  in  equity,  and  for  other  purposes”,  shall  not  be 
applicable. 

(c)  The  order  or  orders  of  the  court  shall  be  sub¬ 
ject  to  review  by  the  appropriate  circuit  court  of  ap¬ 
peals  and  by  the  Supreme  Court  upon  writ  of  cer¬ 
tiorari  or  certification  as  provided  in  sections  239  and 
240  of  the  Judicial  Code,  as  amended  (U.  S.  C.,  title 
29,  secs.  346  and  347). 

Sec.  209.  (a)  Whenever  a  district  court  has  issued 
an  order  under  section  208  enjoining  acts  or  prac¬ 
tices  which  imperil  or  threaten  to  imperil  the  national 
health  or  safety,  it  shall  be  the  duty  of  the  parties  to 
the  labor  dispute  giving  rise  to  such  order  to  make 
every  effort  to  adjust  and  settle  their  differences,  with 
the  assistance  of  the  Service  created  by  this  Act. 
Neither  party  shall  be  under  any  duty  to  accept,  in 
whole  or  in  part,  any  proposal  of  settlement  made  by 
the  Service. 

(b)  Upon  the  issuance  of  such  order,  the  President 
shall  reconvene  the  board  of  inquiry’  which  has  pre¬ 
viously  reported  with  respect  to  the  dispute.  At  the 
end  of  a  sixty-day  period  (unless  the  dispute  has  been 
settled  by  that  time),  the  board  of  inquiry  shall  report 
to  the  President  the  current  position  of  the  parties  and 
the  efforts  which  have  been  made  for  settlement,  and 
shall  include  a  statement  by  each  party  of  its  position 
and  a  statement  of  the  employer’s  last  offer  of  settle¬ 
ment.  The  President  shall  make  such  report  available 
to  the  public.  The  National  Labor  Relations  Board, 
within  the  succeeding  fifteen  days,  shall  take  a  secret 
ballot  of  the  employees  of  each  employer  involved  in 
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the  dispute  on  the  question  of  whether  they  wish  to 
accept  the  final  offer  of  settlement  made  by  their  em¬ 
ployer  as  stated  by  him  and  shall  certify  the  results 
thereof  to  the  Attorney  General  within  five  days  there¬ 
after. 

Sec.  210.  Upon  the  certification  of  the  results  of 
sucli  ballot  or  upon  a  settlement  being  reached,  which¬ 
ever  happens  sooner,  the  Attorney  General  shall  move 
the  court  to  discharge  the  injunction,  which  motion 
shall  then  be  granted  and  the  injunction  discharged. 
When  such  motion  is  granted,  the  President  shall  sub¬ 
mit  to  the  Congress  a  full  and  comprehensive  report 
of  the  proceedings,  including  the  findings  of  the  board 
of  inquiry  and  the  ballot  taken  by  the  National  Labor 
Relations  Board,  together  with  such  recommendations 
as  he  may  see  fit  to  make  for  consideration  and  appro¬ 
priate  action. 

•  *  *  • 

Sec,  212.  The  provisions  of  this  title  shall  not  be  ap¬ 
plicable  with  respect  to  any  matter  which  is  subject 
to  the  provisions  of  the  Railway  Labor  Act,  as 
amended  from  time  to  time. 

Section  301(c)  of  the  Labor  Management  Relations  Act, 
1947  (29  U.  S.  C.  lS5(c))  provides: 

For  the  purposes  of  actions  and  proceedings  by  or 
against  labor  organizations  in  the  district  courts  of  the 
United  States,  district  courts  shall  be  deemed  to  have 
jurisdiction  of  a  labor  organization  (1)  in  the  district 
in  which  such  organization  maintains  its  principal 
office,  or  (2)  in  any  district  in  which  its  duly  authorized 
officers  or  agents  are  engaged  in  representing  or  acting 
for  employee  members. 

Section  501(3)  of  the  Labor  Management  Relations  Act, 
1947  (29  U.  S.  C.  142(3))  provides: 

When  used  in  this  Act — 

•  •  •  • 

(3)  The  terms  “commerce”,  “labor  disputes”, 
“employer”,  “employee”,  “labor  organization”,  “rep¬ 
resentative”,  “person”,  and  “supervisor”  shall  have 
the  same  meaning  as  when  used  in  the  National  Labor 
Relations  Act  as  amended  by  this  Act. 

Section  101  of  the  Labor  Management  Relations  Act, 
1947  (29  U.  S.  C.  152)  provides  in  part  that: 
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The  National  Labor  Relations  Act  is  hereby  amended 
to  read  as  follows : 

•  •  •  • 

‘  ‘  Sec.  2.  When  used  in  this  Act — 

•  •  •  • 

“  (2)  The  term  ‘employer’  includes  any  person  act¬ 
ing  as  an  agent  of  an  employer,  directly  or  indirectly, 
but  shall  not  include  the  United  States  or  any  wholly 
owned  Government  corporation,  or  any  Federal  Re¬ 
serve  Bank,  or  any  State  or  political  subdivision 
thereof,  or  any  corporation  or  association  operating  a 
hospital,  if  no  part  of  the  net  earnings  inures  to  the 
benefit  of  any  private  shareholders  or  individual,  or 
any  person  subject  to  the  Railway  Labor  Act,  as 
amended  from  time  to  time,  or  any  labor  organization 
(other  than  when  acting  as  an  employer),  or  anyone 
acting  in  the  capacity  of  officer  or  agent  of  such  labor 
organization. 

“(3)  The  term  ‘employee’  shall  include  any  em¬ 
ployee,  and  shall  not  be  limited  to  the  employees  of  a 
particular  employer,  unless  the  Act  explicitly  states 
otherwise,  and  shall  include  any  individual  whose  work 
has  ceased  as  a  consequence  of,  or  in  connection  with, 
any  current  labor  dispute  or  because  of  any  unfair 
labor  practice,  and  who  has  not  obtained  any  other 
regular  and  substantially  equivalent  employment,  but 
shall  not  include  any  individual  employed  as  an  agri¬ 
cultural  laborer,  or  in  the  domestic  service  of  any 
family  or  person  at  his  home,  or  any  individual  em¬ 
ployed  by  his  parent  or  spouse,  or  any  individual  hav¬ 
ing  the  status  of  an  independent  contractor,  or  any  in¬ 
dividual  employed  as  a  superviser,  or  any  individual 
employed  by  an  employer  subject  to  the  Railway  Labor 
Act,  as  amended  from  time  to  time,  or  by  any  other 
person  who  is  not  an  employer  as  herein  defined. 

•  •  •  • 

“(5)  The  term  ‘labor  organization’  means  any 
organization  of  any  kind,  or  any  agency  or  employee 
representation  committee  or  plan,  in  which  employees 
participate  and  which  exists  for  the  purpose,  in  whole 
or  in  part,  of  dealing  with  employers  concerning  griev¬ 
ances,  labor  disputes,  wages,  rates  of  pay,  hours  of 
employment,  or  conditions  of  work.” 
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Old  Section  51  of  the  Judicial  Code  (old  28  U.  S.  C. 
112)  provided  in  part: 

...  no  civil  suit  shall  be  brought  in  any  district 
court  against  any  person  by  any  original  process  or 
proceeding  in  any  other  district  than  that  whereof 
he  is  an  inhabitant  .  .  . 

The  new  28  U.  S.  C.  1391(b)  provides : 

“A  civil  action  wherein  jurisdiction  is  not  founded 
solely  on  diversity  of  citizenship  may  be  brought  only 
in  the  judicial  district  where  all  defendants  reside,  ex¬ 
cept  as  otherwise  provided  by  law.” 

The  Act  of  August  29,  1916  (10  U.  S.  C.  1361),  the  pur¬ 
ported  statutory  authority  for  the  seizure  here,  provides 
in  part : 

The  President,  in  time  of  war,  is  empowered, 
through  the  Secretary  of  War,  to  take  possession  and 
assume  control  of  any  system  or  systems  of  trans¬ 
portation,  or  any  part  thereof,  and  to  utilize  the  same, 

to  the  exclusion  as  far  as  mav  be  necessarv  of  all 

*  •/ 

other  traffic  thereon,  for  the  transfer  or  transporta¬ 
tion  of  troops,  war  material  and  equipment,  or  for 
such  other  purposes  connected  with  the  emergency  as 
may  be  needful  or  desirable. 
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for  the  District  of  Columbia 


REPLY  BRIEF  FOR  APPELLANTS 

Appellee  has  filed  a  lengthy  brief  (57  pages)  which  not 
only  discusses  the  merits  in  great  detail  but  also  is 
addressed  to  the  issue  of  mootness,  which  was  not  cov¬ 
ered  in  appellants’  opening  brief. 

I.  THE  CONTROVERSY  IS  NOT  MOOT 

Appellee  contends  (Br.  19-25)  that  this  controversy  is 
moot  because  the  dispute  which  gave  rise  to  the  strike 
threat,  seizure,  and  injunction  has  been  settled  by  agree- 
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ments  between  appellants  and  the  private  carriers  dated 
July  8,  August  11,  and  November  12, 1948.  Appellee  origi¬ 
nally  raised  this  question  by  a  motion  filed  August  2, 
1948,  to  discharge  the  permanent  injunction  and  a  subse¬ 
quent  motion  filed  August  17,  1948,  for  disposition  of  the 
cause  on  grounds  of  mootness.  Appellants  answered  and 
objected  to  both  of  those  motions,  contending  that  the 
cause  is  not  moot.  Appellants’  views  on  the  question 
were  fully  stated  in  those  papers,  which  were  filed  with 
this  Court  on  August  7  and  20,  1948,  respectively.  How¬ 
ever,  since  appellee  has  argued  this  point  fully  in  its  brief 
on  the  merits,  we  shall  restate  our  contentions  here. 

A.  The  settlement  was  involuntary,  having  been  forced 
upon  appellants  by  an  injunction  which  deprived 
them  of  their  full  bargaining  power  and  which 
still  operates  to  deny  them  that  power 

To  understand  the  nature  of  the  settlement  referred 
to  by  appellee,  it  is  necessary  to  consider  briefly  the  back¬ 
ground  of ,  this  controversy.  The  dispute  here  arose  over  * 
appellants’  requests  for  changes  in  working  rules  and  in¬ 
creased  wages  made  in  June,  and  September  1947  (R.  242, 
275,  319-320).  Negotiations  between  the  parties  continued 
for  several  months,  appellants  more  than  satisfied  the  pro¬ 
longed  cooling-off  procedures  required  by  the  Railway 
Labor  Act  (Fdgs.  1-9,  R.  225-226),  and  finally  a  strike  was 
called  foT  May  11,  1948  (Fdg.  9,  R.  226).  Appellee  seized 
the  railroads  on  May  10  and  on  the  same  day  secured  an 
ex  parte  temporary  restraining  order  (Fdgs.  10,  19,  20, 
R.  226-227,  233).  Appellants  admittedly  obeyed  every  in¬ 
junction  issued  in  these  proceedings  (Appellee’s  Br.  5). 
All  other  railway  labor  crafts  had  in  the  intervening 
months  received  beneficial  changes  in  wages,  rules,  or 
working  conditions  (R.  313,  et  seq.).  Only  the  railroad 
employees  represented  by  appellants  were,  as  organized 
groups,  required  by  injunction  to  continue  at  their  jobs 
without  wage  increases  or  rules  changes. 
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The  effect  of  the  injunction  in  this  setting  was  fully 
recognized  by  the  trial  judge  who  granted  the  injunction. 
Before  seeking  discharge  of  the  injunction  in  this  Court, 
appellee  filed  a  similar  motion  below.  The  district  judge 
there  denied  the  motion  on  the  ground  that  “the  cause  is 
not  moot”,  saying: 1 

It  was  absolutely  necessary  that  [the  appellants] 
should  make  some  arrangement  with  their  employers. 
They  simply  could  not  go  along  without  making  some 
sort  of  contract  of  continuance.*  *  *  For  the  Court 
to  undertake  to  take  advantage  of  that  situation,  which 
the  Court  has  forced  upon  them,  and  to  say  that  the 
case  is  now  moot  and  that  they  cannot  have  any  oppor¬ 
tunity  to  have  their  rights  decided  by  the  higher  courts 
would  be  not  only  juvenile,  not  only  immature,  but  ex¬ 
ceedingly  unfair. 

As  the  district  court  thus  held,  the  settlement  here  was 
involuntary,  having  been  forced  upon  appellants  by  an 
injunction  which  denied  them  the  exercise  of  their  eco¬ 
nomic  power  in  negotiations  with  the  private  carriers. 
In  Point  IV  infra  we  detail  the  many  legislative  and  ju¬ 
dicial  authorities  which  recognize  the  right  to  strike  as 
a  fundamental  legal  right  necessary  to  enable  workers 
to  exercise  liberty  of  contract  in  bargaining  with  their 
employers.  That  fundamental  right  was  denied  appel¬ 
lants  here.  The  present  settlement  forced  by  an  injunc¬ 
tion,  which  we  hereinafter  contend  was  beyond  the  juris¬ 
diction  of  the  district  court,  is  similar  to  the  payment 
of  royalties  under  the  compulsion  of  an  injunction  which 
was  held  to  preclude  a  plea  of  estoppel  in  Altvater  v. 
Freeman,,  319  U.  S.  359,  364-365.  For  like  reasons  the 
present  cause  is  not  moot. 

Moreover,  the  ruling  below  continues,  and  will  continue 
until  reversed  by  an  appellate  court,  grievously  to  affect 


1  The  order  and  transcript  of  proceedings  on  this  motion  are  on  file  in 
the  district  court  and  under  familiar  principles  may  be  judicially  noticed 
by  this  Court. 


4 


this  vital  right  of  appellants.  Negotiations  between  appel¬ 
lants  and  the  carriers  over  terms  of  employment  are 
almost  a  continuous  process.  So  long  as  the  decision 
below  stands,  it  will  have  a  profound  effect  upon  all  such 
negotiations.  The  whole  character  of  future  collective 
bargaining  between  these  parties  is  dependent  on  whether 
appellants  had  the  right  to  strike  in  this  case.  We  cannot 
emphasize  too  much  that  consequence  of  what  this  Court 
does  here.  The  need  of  labor  for  the  economic  power  to 
strike  in  order  to  place  it  in  a  position  to  bargain  effec¬ 
tively  is  a  fact  so  plain  and  fundamental  as  to  require 
no  elaboration  by  us.  The  strike  is  “a  lawful  instrument 
in  a  lawful  economic  struggle  or  competition  between 
employer  and  employees  as  to  the  share  or  division  be¬ 
tween  them  of  the  joint  product  of  labor  and  capital”. 
American  Foundries  v.  Tri-City  Council,  257  U.  S.  184, 
209.  Manifestly  to  deny  the  right  to  strike  is  to  destroy 
collective  bargaining. 

In  any  event,  the  issue  here  is  one  that  is  bound  to  recur 
so  long  as  appellants  attempt  to  bargain  collectively.  For 
that  reason  this  case  is  like  Southern  Pacific  Co.  v.  Inter¬ 
state  Comm.  Comm,,  219  U.  S.  433,  452.  There  the  court 
held  that  a  suit  to  enjoin  enforcement  of  an  Interstate 
Commerce  Commission  order  fixing  rates  was  not  moot, 
even  though  the  period  for  which  the  rate  was  prescribed 
had  expired  and  the  order  had  thus  become  dead  by  oper¬ 
ation  of  law.  The  Court  gave  as  a  reason,  among  others, 
“the  influence  and  effect  which  the  existence  of  the  rate 
fixed  for  two  years,  if  it  were  legal,  would  have  upon 
the  exercise  by  the  railroads  of  their  authority  to  fix  just 
and  reasonable  rates  in  the  future.” 

B.  There  is  probability,  not  to  say  certainty,  of  re¬ 
newed  controversy 

Appellee  says  (Br.  20-21)  that  it  “seems  questionable” 
that  this  Court  should  conclude  there  is  a  live  contro¬ 
versy  on  the  “speculative  assumption”  that  there  may  be 
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a  subsequent  dispute  which  will  give  rise  to  another 
seizure  and  injunction.  But  this  is  by  no  means  a  mere 
speculative  assumption.  It  is  well  known  that  nation¬ 
wide  bargaining  between  appellants  and  the  carriers  is  a 
recurring  process  under  the  Railway  Labor  Act  and  fre¬ 
quently  reaches  the  stage  of  strikes  or  strike  threats 
before  resolution.  Appellee  itself  points  out  in  another 
part  of  its  brief  (p.  42)  that  because  of  labor  controversies 
the  Government  seized  the  carriers  of  the  nation  in  1943 
(Executive  Order  No.  9412,  dated  December  27,  1943,  8 
F.  R.  17395)  and  again  in  1946  (Executive  Order  No. 
9727,  dated  May  17,  1946,  11  F.  R.  5461).  Thus  similar 
nation-wide  disputes  have  reached  the  seizure  stage  three 
times  in  the  short  space  of  less  than  five  years.  In  the 
light  of  this  history,  recurrences  may  hardly  be  termed 
speculative. 

The  likelihood  of  renewed  controversy  here  is  further 
underscored  by  the  recent  assertions  of  the  Attorney  Gen¬ 
eral  that  the  Executive  Branch  of  the  Government  has  the 
power,  without  Congressional  authorization,  to  secure  in¬ 
junctions  against  strikes  whenever  it  becomes  necessary 
in  the  public  interest : 

The  inherent  power  of  the  President  to  deal  with 
emergencies  that  affect  the  health,  safety,  and  welfare 
of  the  entire  Nation  is  exceeding  great.  •  •  •  Access 
to  its  own  courts  is  always  available  to  the  United 
States,  in  the  absence  of  a  specific  statutory  bar  de¬ 
priving  the  Government  of  the  right  to  seek  the  aid 
of  the  Federal  courts  in  such  critical  situations.  (Let¬ 
ter  of  Attorney  General,  February  2, 1949,  Labor  Rela¬ 
tions,  Hearings  before  Senate  Committee  on  Labor 
on  S.  249,  pt.  1, 1949,  page  263.) 

We  of  course  disagree  with  that  view,  as  we  later  demon¬ 
strate.  But  that  is  one  of  the  basic  issues  here.  These 
statements  of  the  nation’s  chief  law  officer  constitute  the 
clearest  kind  of  continuing  menace  to  appellants  in  pres¬ 
ent  and  future  negotiations.  They  know  that,  in  the  cir- 


cumstances  of  this  case,  any  threat  to  strike  after  exhaus¬ 
tion  of  the  Railway  Labor  Act  procedures  will  meet  with 
precisely  the  same  executive  action  as  was  taken  in  the 
instant  case.  Likewise,  the  private  carriers  are  aware 
that  now  any  snch  strike  threat  is  a  hollow  gesture.  Since 
experience  demonstrates  that  railway  labor  disputes  fre¬ 
quently  reach  the  stage  of  such  strike  threats  and  since 
the  Executive  Branch  of  the  Government  has  announced 
that  its  action  here  will  be  repeated  in  the  event  of  any 
such  threat,  the  probability  of  recurrence  of  this  same  con¬ 
troversy  is  beyond  question. 

Both  the  Supreme  Court  and  this  Court  have  consist¬ 
ently  held  that,  where  there  is  such  a  possibility  of  renewed 
controversy,  the  cause  is  not  moot.  Southern  Pac.  Ter¬ 
minal  Co.  v.  Interstate  Commerce  Commission,  219  U.  S. 
498,  514-516;  United  States  v.  Freight  Assn.,  166  U.  S.  290, 
307-310;  McGrain  v.  Daugherty,  273  U.  S.  135,  180-182; 
Leonard  &  Leonard  v.  Earle,  279  U.  S.  392,  398 ;  Newport 
News  Co.  v.  Schauffler,  303  U.  S.  54,  58;  Federal  Trade 
Commission  v.  Goodyear  Co.,  304  U.  S.  257;  Gay  Union 
Corporation  v.  Wallace,  71  App.  D.  C.  382,  385,  112  F.  2d 
192, 195,  cert,  denied  310  U.  S.  647. 

The  Southern  Pac.  Terminal  Co.  case  is  closely  in  point. 
That  case  involved  a  suit  to  enjoin  enforcement  of  an 
Interstate  Commerce  Commission  order  requiring  the 
Terminal  Company  to  cease  and  desist  for  a  period  of  two 
years  from  granting  undue  preferences  to  a  particular 
shipper.  The  complaint  was  dismissed  in  the  trial  court, 
and  the  Terminal  Company  appealed  directly  to  the  Su¬ 
preme  Court.  The  two  year  period  having  expired  before 
the  case  was  argued  on  appeal,  the  Government  contended 
that  the  case  was  moot.  The  Supreme  Court  held  the  case 
not  moot  because  (1)  the  questions  involved  in  such  orders 
were  usually  continuing,  (2)  consideration  of  those  ques¬ 
tions  “ought  not  to  be,  as  they  might  be,  defeated,  by 
short  term  orders,  capable  of  repetition,  yet  evading  re- 
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view,”  and  (3)  interests  of  a  public  character  were  in¬ 
volved  (219  U.  S.  at  515-516) . 

Again,  the  Freight  Association  case  arose  from  a  Gov¬ 
ernment  suit  to  enjoin  Sherman  Act  violations.  The  dis¬ 
trict  court  dismissed  the  complaint,  and  the  court  of  ap¬ 
peals  affirmed.  Defendants  sought  dismissal  of  the  Gov¬ 
ernment’s  appeal  to  the  Supreme  Court  on  the  ground 
that  the  Association  attacked  in  the  suit  had  been  dis¬ 
solved.  The  Supreme  Court  held  that  the  case  was  not 
moot  both  because  of  the  possibility  of  future  similar  con¬ 
duct  by  the  defendants  and  because  of  the  public  interest 
in  determining  the  legality  of  that  conduct. 

All  of  the  reasons  relied  upon  for  those  decisions  are 
present  here  in  even  more  pointed  form.  The  questions 
involved  are  continuing  ones,  particularly  in  view  of  the 
known  recurrences  of  railway  strike  threats  and  the  re¬ 
cently-stated  position  •  of  the  Executive  Branch  of  the 
Government.  The  serious  danger  exists  that,  if  the  Gov¬ 
ernment’s  position  is  accepted,  appellate  consideration  of 
the  important  questions  of  appellants’  right  to  strike,  and 
of  the  jurisdiction  of  federal  courts  to  enjoin  such  a 
strike,  might  be  forever  defeated.  The  judicial  process 
necessarily  takes  time  and,  as  the  district  court  pointed 
out,  appellants  cannot  long  resist  settlement  of  labor  dis¬ 
putes  when  deprived  of  their  bargaining  power  by  a 
strike  injunction.  There  is,  moreover,  the  clearest  kind 
of  public  interest  in  determination  of  these  important 
questions. 

In  addition  to  these  convincing  authorities  of  the  Su¬ 
preme  Court  and  this  Court,  there  are  long-standing  fed¬ 
eral  district  court  decisions  which  squarely  support  our 
position  here.  United  States  v.  Workingmen’ s  Amal- 
gamated  Council ,  54  Fed.  994,  995  (C.  C.  E.  D.  La.,  1893), 
affirmed  57  Fed.  85  (C.  C.  A.  5,  1893) ;  United  States  v. 
Railway  Employes’  Dept.,  286  Fed.  228  (N.  D.  HL,  1923). 
Both  cases  involved  suits  by  the  United  States  to  enjoin 
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strikes.  In  each  it  was  held  that  the  case  was  not  ren¬ 
dered  moot  by  the  fact  that  the  dispute  had  been  settled. 

C.  The  questions  involved  are  of  great  public  interest. 

The  principle  discussed  above  applies  with  particular 
force  where  matters  of  public  interest  are  concerned.  The 
federal  courts  have  consistently  held  that  a  case  will  not 
be  considered  moot  if  public  questions  are  involved  and 
there  is  need  for  their  determination  to  serve  as  a  guide 
to  public  officials  in  future  similar  matters.  United  States 
v.  Freight  Assn.,  166  U.  S.  290,  307-310;  Gay  Union  Corpo¬ 
ration  v.  Wallace,  71  App.  D.  C.  382,  385,  112  F.  2d  192, 
195,  cert,  denied  310  U.  S.  647 ;  Boise  City  Irr.  &  Land  Co. 
v.  Clark,  131  Fed.  415,  419  (C.  C.  A.  9) ;  W celling  v.  Haile 
Gold  Mines,  136  F.  2d  102,  105  (C.  C.  A.  4);  Walling  v. 
Mutual  Wholesale  Food  &  Supply  Co.,  141  F.  2d  331,  335 
(C.  C.  A.  8) ;  Howard  v.  Wilbur,  166  F.  2d  884, 885  (C.  C.  A. 
6). 

The  ruling  of  this  Court  in  the  Gay  Union  case  is  directly 
in  point.  There  sugar  processors  had  appealed  from  a 
decision  of  the  Secretary  of  Agriculture  under  the  Sugar 
Act  of  1937  denying  their  applications  for  sugar  allotments 
for  the  year  1939.  The  case  was  not  argued  on  appeal 
until  December  1939,  and  not  decided  until  February  1940. 
In  the  meantime,  in  September  1939  the  President  had 
suspended  all  restrictions  on  the  marketing  of  sugar  be¬ 
cause  of  the  outbreak  of  war  in  Europe.  Thus  for  the 
year  1939  the  sugar  processors  had  already  been  relieved 
of  the  action  of  the  Secretary  of  Agriculture,  and  in  any 
event  the  Court  could  not  grant  them  relief  for  that 
year  because  the  year  itself  had  passed  into  history. 
Before  the  case  was  decided,  however,  the  President  had 
revoked  his  suspension  order  and  the  Secretary  had  in¬ 
itiated  proceedings  to  establish  new  allotments  for  the 
year  1940.  But  no  individual  allotments  had  as  yet  been 
fixed.  Thus,  while  it  was  not  certain  how  these  processors 
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would  be  affected  for  the  year  1940,  there  was  the  possi¬ 
bility  that  they  might  again  receive  no  allotments.  This 
Court,  in  an  opinion  by  Mr.  Justice  Vinson,  held  that  the 
case  was  not  moot  in  view  of  the  possibility  of  renewed 
controversy,  the  necessity  of  determining  the  public  ques¬ 
tion  concerning  the  authority  of  the  Secretary  of  Agri¬ 
culture,  and  the  fact  that  the  processors  would  for  all  prac¬ 
tical  purposes  be  denied  their  right  of  review  if  their 
appeal  had  to  be  decided  during  the  particular  year  cov¬ 
ered  by  the  order.  The  Court  said  (71  App.  D.  C.  at  385, 
112  F.  2d  at  195) : 

We  think,  in  these  circumstances,  that  even  though  we 
are  without  power  to  grant  the  specific  relief  prayed, 
our  duty  is  to  determine  the  question  presented. 

The  court  also  affirmed  the  principle  consistently  an¬ 
nounced  by  other  federal  courts  that  (id.) : 

a  case  [is]  never  moot  in  a  situation  in  which  there 
is  the  necessity  of  deciding  a  question  of  law  to  serve 
as  a  guide  to  the  body  called  upon  to  act  again  in  the 
same  matter. 

0  his  ruling  would  seem  to  compel  a  holding  that  the  instant 
cause  is  not  moot. 

D.  Appellee’s  authorities  are  not  in  point. 

It  is  significant  that  appellee  is  able  to  cite  no  case  even 
closely  analogous  to  this  in  which  the  Government  has  se¬ 
cured  an  injunction  against  future  conduct  and  then,  where 
there  is  a  possibility  of  renewed  controversy,  has  success¬ 
fully  resisted  appeal  on  the  ground  that  the  injunction  is 
no  longer  necessary.  Nor  do  we  know  of  any  such  case. 
The  authorities  relied  upon  by  appellee  have  no  bearing 
whatsoever  here. 

Appellee  argues  (Br.  21-22)  that  the  injunction  should 
be  discharged  because  conditions  have  changed  since  its 
issuance,  citing  Milk  Wagon  Drivers  Union  of  Chicago , 
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Local  753  v.  Meadowmoor  Dairies,  Inc.,  312  U.  S.  287,  298 ; 
United  States  v.  Swift  &  Co.,  286  U.  S.  106,  and  several 
other  decisions.  Bnt  those  cases  simply  stand  for  the  prin¬ 
ciple  that  the  parties  enjoined  are  entitled  to  modification 
on  a  showing  that,  due  to  changed  conditions,  the  injunc¬ 
tion  is  no  longer  warranted  and  in  fact  results  in  injustice. 
They  do  not  deal  with  the  issue  of  mootness,  or  with  the 
right  of  the  party  securing  an  injunction  to  defeat  appeal 
on  that  ground.  Nor  do  they  deal  with  the  problem  of  re¬ 
newed  controversy.  Obviously  therefore  those  cases  have 
no  application  here.  Moreover,  the  reasoning  in  the  Swift 
case  is  inconsistent  with  appellee’s  position.  There  the 
Court,  in  denying  a  request  for  modification  by  the  parties 
enjoined,  said  (286  U.  S.  at  119) : 

The  inquiry  for  us  is  whether  the  changes  [in  the  sit¬ 
uation]  are  so  important  that  dangers,  once  substan¬ 
tial,  have  become  attentuated  to  a  shadow. 

Under  the  circumstances  here  it  can  by  no  means  be  said 
that  the  dangers  of  renewed  controversy  have  become  so 
attenuated. 

Appellee  also  cites  (Br.  22-23)  a  list  of  decisions  for  the 
general  proposition  that  courts  will  not  decide  cases  where 
there  is  no  subject  matter  upon  which  their  judgments  can 
operate.  But  none  of  those  cases  involved  a  situation  like 
that  here.  All  are  cases  in  which  the  plaintiff  had  given  up 
the  right  which  he  sought  to  protect,  or  intervening  events 
had  made  it  impossible  for  him  to  realize  that  right,  or  the 
defendant  had  put  it  beyond  his  power  to  do  the  act  com¬ 
plained  against.  None  involved  a  situation  where  there 
was  a  real  possibility  of  renewed  controversy. 

Finally  appellee  argues  (Br.  21)  that,  if  the  case  is  not 
now  moot,  it  would  become  so  upon  grant  of  its  request  that 
the  injunction  be  discharged,  citing  Robertson  and  Kirk- 
ham,  Jurisdiction  of  the  Supreme  Court  of  the  United 
States  (1936),  p.  447,  and  two  cases  referred  to  therein. 
Again,  those  authorities  do  not  support  appellee’s  position. 
Both  are  cases  in  which  plaintiff  prevailed,  defendant 
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sought  review,  and  pending  review  plaintiff  abandoned  his 
suit  under  circumstances  making  it  certain  that  there 
would  be  no  recurrence  of  the  controversy.  If  appellee 
should  abandon  the  present  case  and  somehow  give  assur¬ 
ance  that  it  will  not  in  the  future  take  any  similar  action 
against  appellants,  the  case  here  might  be  different.  The 
Executive  Branch,  however,  has  just  recently  reiterated  the 
view  that  it  has  the  right  to  bring  such  suits  and  intends  to 
exercise  that  right  whenever  similar  situations  arise  (see 
the  statement  of  the  Attorney  General  in  the  hearings  on 
the  repeal  of  the  Taft-Hartley  Act,  as  quoted  in  point  B 
above). 

Analysis  of  appellee’s  argument  on  this  point  demon¬ 
strates  the  extreme  nature  of  its  position.  First,  appellee 
says  that  the  injunction  should  be  discharged  because  the 
case  is  moot.  Then  it  argues  that  the  case  will  be  moot  if 
the  injunction  is  discharged.  This  is  a  prime  example  of 
circular  reasoning.  Obviously  a  case  which  is  not  moot 
cannot  be  made  so  by  the  simple  expedient  of  discharging 
the  injunction.  To  accept  appellee’s  view  would  mean  that 
the  Government  could  secure  strike  injunctions  to  remain 
in  effect  during  the  time  necessary  for  appellants  to  pro¬ 
cure  review  —  which  history  shows  is  customarily  long 
enough  to  defeat  the  purposes  of  the  strike  —  and  then 
block  appeal  simply  by  moving  to  discharge  the  injunction. 
Appellants  could  thus  be  forever  denied  authoritative  ap¬ 
pellate  decision  on  the  fundamental  question  of  their  right 
to  strike. 

E.  Even  if  it  be  decided  that  the  case  is  moot,  the 
judgment  should  be  reversed  and  the  cause  re¬ 
manded  with  instructions  to  dismiss  the  complaint. 

Appellee  asks  that  the  injunction  be  discharged  and  the 
appeals  dismissed.  We  have  contended  above  that  the  con¬ 
troversy  is  not  moot.  We  now  argue  that,  even  if  this 
Court  should  decide  that  the  cause  is  moot,  the  disposition 
requested  by  appellee  is  inappropriate. 
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The  Supreme  Court  has  consistently  ruled  that  —  where 
plaintiff  secures  an  injunction,  defendant  appeals,  and  the 
case  becomes  moot  before  the  appeal  is  decided  —  the  ap¬ 
propriate  procedure  is  to  reverse  the  judgment  and  remand 
the  cause  with  instructions  to  dismiss  the  complaint.  Berry 
v.  Davis ,  242  TJ.  S.  468;  Atherton  Mills  v.  Johnston,  259 
U.  S.  13;  Brownlow  v.  Schwartz ,  261  U.  S.  216,  218;  United 
States  v.  Anchor  Coal  Co.,  279  U.  S.  812;  Board  of  Public 
Utility  Commissioners  v.  Compania  General  De  T abacas  De 
Filipinos,  249  U.  S.  425 ;  Brotherhood  of  Locomotive  Fire¬ 
men  and  Enginemen  v.  Toledo,  Peoria  &  W.  R.  R.,  332  U.  S. 
748.  The  reasons  underlying  this  rule  were  stated  in  the 
Anchor  Coal  case  as  follows  (279  U.  S.  at  812) : 

To  dismiss  the  appeals  would  leave  the  injunction  in 
force,  at  least  apparently  so,  notwithstanding  that  the 
basis  therefor  has  disappeared.  Our  action  must, 
therefore,  dispose  of  the  cause,  not  merely  of  the 
appellate  proceedings  which  brought  it  here.  The 
practice  now  established  by  this  Court  under  similar 
conditions  and  circumstances  is  to  reverse  the  decree 
below  and  remand  the  cause  with  directions  to  dismiss 
the  bill. 

The  propriety  of  such  procedure  is  aptly  illustrated  in 
the  case  at  bar.  If  the  case  is  moot,  there  is  no  con¬ 
troversy  in  the  constitutional  sense  for  consideration  in  any 
court,  either  here  or  in  the  trial  court.  Consequently  there 
is  no  reason  for  the  judgment  below  to  stand  unreversed  or 
for  the  complaint  to  remain  undisposed  of.  To  dis¬ 
charge  the  injunction  and  dismiss  the  appeals  would  seri¬ 
ously  prejudice  appellants.  First,  the  unreversed  adjudi¬ 
cation  would  subject  them  to  the  risks  of  res  judicata  or 
estoppel  by  judgment  in  any  subsequent  suit  between  appel¬ 
lants  and  appellee.  Compare  Fishgold  v.  Sullivan  Corpo¬ 
ration,  328  U.  S.  275,  281-283;  Electrical  Corp.  v.  Thomas 
Co.,  307  U.  S.  241.  Second,  with  the  complaint  still  alive, 
presumably  appellee  might  be  allowed  to  go  back  into  the 
same  suit  and  seek  renewal  of  the  injunction  on  the 
ground  that  conditions  have  changed  again. 
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Appellee  on  the  other  hand  can  in  no  way  be  prejudiced 
by  reversal  and  dismissal  if  the  controversy  is  indeed  dead 
for  all  time,  as  appellee  asserts.  Reversal  on  the  ground  of 
mootness  will  clcair^iE^h^gftcgitQ 

an  adjudication  against  appellee  on  the  merits.  Nor 
dismissal  of  the  complaint  prejudice  appellee  if,  as  it  says 
(Br.  21),  it  has  no  intention  ever  to  go  back  into  the  origi¬ 
nal  action  for  further  relief.  Reversal  and  dismissal  for 
mootness  will  simply  wipe  the  record  clean  on  the  merits 
which  is  precisely  the  situation  that  should  prevail  if  ap¬ 
pellants  are  to  be  denied  their  right  of  review. 

Against  these  many  authorities  and  the  compelling  rea¬ 
sons  supporting  them,  appellee  argues  (Br.  22,  fn.  6)  only 
that  such  procedure  is  not  the  “invariable  rule”,  relying 
principally  on  Cover  v.  Schwartz,  133  F.  2d  541,  546-547 
(C.  C.  A.  2),  cert,  denied  319  U.  S.  748.  That  case  has  no 
application  here.  There  appellant,  a  patentee,  had  sued  for 
infringement.  The  trial  court  had  dismissed  the  complaint 
on  the  ground  that  the  patent  was  invalid,  and  had  also  in¬ 
dicated  that  there  was  no  infringement.  On  appeal  the 
appellant  expressly  waived  the  question  of  infringement 
but  asked  for  reversal  of  the  ruling  on  invalidity.  The 
court  held  that,  since  appellant  was  not  entitled  to  relief 
unless  the  patent  was  both  valid  and  infringed  and  since  he 
admitted  the  absence  of  infringement,  there  was  no  juris¬ 
diction  on  appeal  to  give  what  would  amount  to  an  advisory 
opinion  on  the  question  of  validity.  The  court  concluded 
that  under  the  circumstances  it  should  dismiss  the  appeal 
rather  than  the  suit.  Dismissal  of  the  appeal  was  not  un¬ 
fair  to  appellant  for  by  his  own  admission  on  appeal  he  was 
not  entitled  to  relief  or  reversal  on  the  merits.  On  the 
other  hand,  dismissal  of  the  suit  would  have  been  unfair 
to  appellee  because  then  appellant  could  have  brought  fur¬ 
ther  actions.  The  basic  difference  between  that  case  and 
this  one  thus  becomes  apparent.  The  court  there  did  not 
permit  appellee  to  retain  his  favorable  judgment  on  the 
ground  that  the  case  was  moot.  It  let  the  judgment  stand 
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because  appellant  had  in  effect  admitted  that  appellee  was 
entitled  to  judgment  on  the  merits,  and  dismissal  of  the 
appeal  simply  permitted  appellee  to  retain  that  judgment 
whereas  dismissal  of  the  suit  would  have  unjustly  deprived 
him  of  it.  Here  appellants  insist  that  the  decision  below 
is  wrong  on  the  merits  and  appellee  is  seeking  to  block 
review  on  the  ground  that  the  cause  is  moot.  Dismissal 
of  the  appeals  would  unjustly  deny  appellants  their  right 
of  review  while  at  the  same  time  permitting  appellee  to 
retain  its  judgment,  while  dismissal  of  the  suit  on  the 
ground  of  mootness  will  wipe  the  slate  clean  and  is  the  only 
fair  result  if  there  is  to  be  no  review. 

The  other  cases  cited  by  appellee  on  this  point  are  simi¬ 
larly  inapplicable.  In  Mills  v.  Green,  159  U.  S.  651,  Glass 
v.  I  ekes,  71  App.  D.  C.  60,  107  F.  2d  259  and  Spreckels 
Sugar  Co.  v.  Wickard,  Secretary  of  Agriculture,  75  App. 
D.  C.  44, 131  F.  2d  12,  plaintiff  had  lost  below  and,  pending 
appeal,  intervening  events  transpired  which  either  gave 
him  the  relief  he  was  seeking  or  made  it  impossible  for  him 
to  secure  that  relief.  There  was  no  possibility  that  the 
question  would  arise  again  and  therefore  no  problem  of  res 
judicata  or  estoppel  by  judgment.  Consequently  dismissal 
of  the  appeal  rather  than  dismissal  of  the  suit  caused  no 
injury  to  either  party.  In  addition,  the  Spreckels  case  in¬ 
volved  review  of  an  administrative  order  rather  than  a 
trial  court  judgment,  and  for  that  further  reason  there  was 
no  problem  respecting  the  effect  of  the  ruling  on  future 
litigation.  In  Chandler  v:  Wise,  307  TJ.  S.  474,  477,  the  Su¬ 
preme  Court  merely  dismissed  a  writ  of  certiorari  to  a 
state  court  on  the  ground  that  there  was  no  justiciable  con¬ 
troversy.  The  Supreme  Court  could  not  of  course  direct 
disposition  of  the  case  on  non-federal  jurisdictional 
grounds  in  the  state  courts. 

There  are  other  distinctions  between  appellee’s  authori¬ 
ties  and  the  case  at  bar.  But  we  need  not  prolong  this  dis¬ 
cussion.  Suffice  it  to  say  that  appellee  has  cited  no  case  in 
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which  plaintiff  secured  an  injunction,  resisted  appeal  on 
the  ground  of  mootness,  and  the  case  was  disposed  of  by 
dismissal  of  the  appeal.  On  the  other  hand,  all  of  the  cases 
we  have  cited  above  involved  precisely  the  same  situation 
as  that  here,  and  in  each  the  Supreme  Court  expressly 
ruled  that  the  judgment  below  should  be  reversed  and  the 
cause  remanded  with  instructions  to  dismiss  the  com¬ 
plaint.  It  is  impossible  to  conceive  of  more  compelling 
authority  against  appellee’s  position. 

Indeed  appellee’s  position  in  this  matter  indicates  sev¬ 
eral  fundamental  inconsistencies  which  strongly  suggest 
that  appellee  itself  does  not  really  think  that  the  case  is 
moot.  In  its  conclusion  (Br.  57),  appellee  requests  that  the 
judgment  be  affirmed,  that  the  injunction  be  discharged, 
and  that  the  appeals  be  dismissed.  Apparently  appellee 
desires  this  Court  to  exercise  jurisdiction  to  affirm  the 
judgment,  yet  at  the  same  time  asks  that  it  dismiss  the  ap¬ 
peals  on  the  ground  that  it  has  no  jurisdiction.  Of  course 
the  Court  cannot  do  both.  Again,  at  page  21  of  its  brief 
appellee  says  that  4 ‘it  considers  that  it  may  no  longer  go 
into  the  original  action  for  further  relief”.  If  this  be  so, 
there  is  no  reason  why  the  complaint  should  remain  alive 
and  undismissed.  Appellee’s  insistence  on  keeping  its  suit 
and  decision  intact  suggests  that  it  would  like  to  argue  that 
the  case  is  sufficiently  moot  to  deprive  this  Court  of  juris¬ 
diction,  but  not  so  moot  as  to  keep  the  trial  court  from  re¬ 
taining  jurisdiction.  Again,  appellee  appears  willing  to 
argue  that  the  case  is  moot  for  the  purpose  of  denying  ap- 
.  pellants  their  right  of  review,  but  is  unwilling  to  say  that 
the  possibility  of  renewed  controversy  is  so  remote  that 
it  should  give  up  its  suit  and  decision.  Certainly  appellee 
cannot  hope  to  prevent  an  appeal  and  at  the  same  time  re¬ 
tain  the  fruits  of  the  unreviewed  judgment  which  it  secured 
below.  Its  calculated  attempt  to  do  so  strongly  suggests 
that  appellee  itself,  at  least  where  its  own  interests  are 
concerned,  is  not  prepared  to  take  the  position  that  the 
cause  is  really  moot. 
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II.  THE  INTERLOCUTORY  APPEAL  IN  NO.  9892 
SHOULD  BE  DISPOSED  OF  SIMULTANEOUSLY 
WITH  THE  APPEAL  IN  NO.  9924  FROM  THE 
FINAL  JUDGMENT. 

Appellee  argues  (Br.  23-25)  that  the  appeal  in  No.  9892 
from  the  order  denying  appellants’  motion  to  dismiss  and 
granting  a  preliminary  injunction  should  be  dismissed  be¬ 
cause  appellants  did  not  petition  for  allowance  of  appeal 
under  Section  17-101  of  the  District  of  Columbia  Code 
(1940),  but  appealed  as  of  right  under  what  was  then  Sec¬ 
tion  129  of  the  Judicial  Code  (formerly  28  U.  S.  C.  227,  now 
28  U.  S.  C.  1292(1) )  and  Section  10  of  the  Norris-LaGuardia 
Act  (29  U.  S.  C.  110).  But  appellee  sought  here  to  invoke 
the  federal  jurisdiction  of  the  district  court,  and  conse¬ 
quently  the  federal  statutes  applying  generally  to  appeals 
in  federal  courts  govern  rather  than  Section  17-101,  which 
applies  only  to  appeals  in  local  non-federal  matters.  The 
recent  decision  of  this  Court  in  Brotherhood,  of  Locomotive 
Firemen  and  Enginemen  v.  Leroy  Graham ,  No.  9716,  de¬ 
cided  October  26,  1948,  conclusively  supports  this  view.2 

Appellee  also  argues  (Br.  23-24)  that  this  interlocutory 
appeal  should  be  dismissed  because  the  preliminary  judg¬ 
ment  has  merged  in  the  final  judgment  and  because  the 
interlocutory  appeal  has  merged  in  the  final  appeal.  As 
stated  in  our  opening  brief  (p.  1),  we  have  confined  our 
discussion  herein  to  the  appeal  from  the  final  judgment, 
since  the  questions  raised  on  both  appeals  are  largely  the 
same  and  the  preliminary  judgment  presumably  has 
merged  in  the  final  judgment.  It  has  been  and  is  our  posi- 


2  For  a  full  discussion  of  the  law  on  this  question,  we  respectfully 
refer  the  Court  to  our  answer  and  objections  filed  on  August  26, 1948,  in 
No.  9892  to  appellee’s  motion  to  dismiss  the  interlocutory  appeal,  and  to 
our  reply  filed  on  July  2, 1948,  in  No.  9892  to  appellee’s  objections  to  our 
motion  to  advance.  Both  of  those  papers  were  filed  prior  to  the  decision 
of  this  Court  in  the  Leroy  Graham  case,  and  consequently  do  not  discuss 
that  ruling. 
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tion  that  the  two  appeals  should  not  be  considered  or  dis¬ 
posed  of  separately,  but  that  the  appeal  from  the  prelimi¬ 
nary  order  should  be  disposed  of  at  the  time  of  the  ruling 
on  the  appeal  from  the  final  judgment.  See  Smith  v.  Illi¬ 
nois  Bell  Tel.  Co.,  270  U.  S.  587,  588.  Our  only  concern  is 
that  the  Court  shall  rule  on  all  of  the  points  raised.  If  the 
Court  rules  on  those  questions  in  connection  with  the  ap¬ 
peal  from  the  final  judgment,  as  both  appellee  and  we  agree 
it  should,  the  Court  may  simultaneously  dispose  of  the 
appeal  from  the  preliminary  order  in  whatever  manner  it 
deems  appropriate. 

m.  THE  PUBLIC  EMPLOYEE  DOCTRINE  OF  THE 
MINE  WORKERS  CASE  IS  INAPPLICABLE 
HERE  AND  CONSEQUENTLY,  BECAUSE  OF 
THE  ANTI-INJUNCTION  PROVISIONS  OF 
THE  NORRIS-LAGUARDIA  ACT,  THE  DIS¬ 
TRICT  COURT  HAD  NO  JURISDICTION. 

Appellee’s  major  assumption  in  this  case  is  that,  under 
the  doctrine  of  the  Mine  Workers  case,  “injunctive  relief 
was  clearly  authorized  and  required  under  the  circum¬ 
stances  obtaining  here”  (Br.  30).  By  that  statement  the 
Government  wrongly  assumes  a  result  in  its  favor  both 
(a)  as  to  jurisdiction  which  was  involved  in  the  Mine  Work¬ 
ers  case  and  (b)  on  the  merits  which  were  neither  involved 
nor  discussed  in  the  Mine  Workers  case.  In  other  words, 
the  contention  that  the  Mine  Workers  case  controls  here  is 
wrong  for  two  reasons : 

First ,  the  doctrine  of  the  Mine  Workers  case,  to  the 
effect  that  the  Norris-LaGuardia  Act  does  not  deprive 
the  courts  of  jurisdiction  to  render  injunctive  relief  in 
labor  disputes  when  the  Government  is  employer  and 
plaintiff,  has  no  application  in  the  instant  case  because 
the  railway  workers  were  not  employees  of  the  Govern¬ 
ment. 
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Second,  and  even  more  basic  in  its  importance  here,  is 
the  fact  that  neither  in  the  Constitution  nor  in  the  enact¬ 
ments  of  Congress  has  the  Executive  been  given  authority 
to  intervene  by  injunction  in  railway  labor  disputes.  In 
the  absence  of  authority  from  one  of  these  two  sources, 
intervention  by  the  Executive  is  an  unwarranted  usurpa¬ 
tion  of  power.  Consequently,  even  though  it  should  be 
decided  that  the  railway  workers  here  became  employees 
of  the  Government  during  the  period  of  seizure,  an  in¬ 
junction  against  appellants  is  not  authorized  by  any  doc¬ 
trine  of  the  Mine  Workers  case  because  the  decision  there 
did  not  involve  or  discuss  either  (a)  the  lawfulness  of  the 
strike  or  (b)  any  right  of  the  Executive  to  enjoin  striking 
Government  employees. 

Later  in  this  brief,  in  point  IV,  we  will  discuss  the  im¬ 
propriety  of  the  injunction  even  if  the  employees  here  are 
to  be  treated  as  government  employees.  Here,  in  point 
m,  we  will  discuss  the  inapplicability  of  the  Mine  Work¬ 
ers  case  to  the  facts  of  this  case  so  far  as  establishing  an 
employer-employee  relationship  is  concerned.  In  connec¬ 
tion  with  the  latter  point  appellee  contends  (Br.  30-38)  that 
immediately  upon  seizure  an  employer-employee  relation¬ 
ship  existed  between  the  Government  and  the  workers.  A 
comparison  of  the  two  cases  will  demonstrate  that  this  con¬ 
tention  is  wholly  without  merit. 

A.  In  the  Mine  Workers  case  there  was  factual  basis 
for  holding  that  the  miners  were  employees  of  the 
United  States,  but  the  basis  of  decision  there  is  not 
present  here. 

In  the  Mine  Workers  case  seizure  was  made  under  the 
War  Labor  Disputes  Act  (57  Stat.  163,  50  U.  S.  C.  App. 
1501-1511).  That  statute  was  specifically  designed  to  pre¬ 
vent  strikes.  Section  5  provided  that,  upon  application  of 
the  employees  or  the  Government  agency  operating  the  fa¬ 
cilities,  the  National  War  Labor  Board  might  order 


19 


changes  in  wages  or  other  terms  of  employment.  Section 
6  made  it  unlawful  to  engage  in  any  strike  or  lock-out  in 
any  seized  plant.  The  effect  of  the  statute  therefore  was 
both  to  authorize  seizure  of  plants  and,  in  a  sense,  to  re¬ 
quire  the  workers  to  become  employees  of  the  Government. 

In  accordance  with  the  statute  Executive  Order  9728  (11 
F.  R.  5593)  seizing  the  mines  expressly  “ authorized  the 
Secretary  of  the  Interior  to  negotiate  with  the  representa¬ 
tives  of  the  miners,  and  thereafter  to  apply  to  the  National 
Wage  Stabilization  Board  for  appropriate  changes  in 
terms  and  conditions  of  employment  for  the  period  of  gov¬ 
ernmental  operation”  (330 U.  S.  at  286). 

Eight  days  after  seizure  the  Secretary  and  the  union 
entered  into  an  entirely  new  contract  covering  terms  of 
employment  for  the  period  of  Government  possession.  As 
the  Supreme  Court  pointed  out  (id.),  that  contract  con¬ 
tained  many  fundamental  changes  in  the  earlier  private 
contract,  including  substantial  wage  increases.  The  pri¬ 
vate  mine  owners  were  not  parties  to  the  agreement.  In 
the  words  of  the  Supreme  Court  (330  U.  S.  at  287)  the 
contract  covered  “matters  which  normally  constitute  the 
subject  matter  of  collective  bargaining  between  employer 
and  employee”,  many  of  which  “had  theretofore  been  vig¬ 
orously  opposed  by  the  private  operators  and  have  not  sub¬ 
sequently  received  their  approval.” 

Also,  the  mine  workers  recognized  the  Government  as 
their  employer.  When  the  Secretary  suggested  that  cer¬ 
tain  union  demands  be  taken  up  with  the  private  owners, 
the  union  replied  that  (id.)  “the  mine  workers  do  not  pro¬ 
pose  to  deal  with  parties  who  have  no  status  under”  the 
contract  with  the  Government.  The  union  referred  to  the 
private  owners  as  (id.)  “strangers  to  the  Krug-Lewis 
Agreement”  and  to  the  miners  as  the  “men  who  now  serve 
the  Government  of  the  United  States  in  the  bituminous  coal 
mines”. 
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This  agreement  had  been  in  effect  for  almost  six  months 
when  the  dispute  between  the  miners  and  the  Government 
arose.  The  nnion  took  the  position  that  either  party  conld 
demand  new  negotiations  and  terminate  the  agreement  on 
notice.  The  Government  denied  that  construction  of  the 
contract  and  asserted  that  it  covered  the  entire  period  of 
Government  possession.  The  union  gave  notice  of  termi¬ 
nation  of  the  agreement  and  circulated  the  notice  to  its 
members.  The  United  States  brought  suit  for  a  declara¬ 
tory  judgment  that  the  union  had  no  power  to  terminate  the 
agreement  unilaterally,  and  requested  a  temporary  re¬ 
straining  order  and  preliminary  injunction  pending  de¬ 
termination  of  that  question.  Thus  the  entire  dispute  arose 
over  construction  of  the  contract  between  the  Government 
and  the  union,  and  the  sole  purpose  of  the  suit  was  to  pro¬ 
tect  the  Government’s  rights  under  its  own  contract. 

All  of  the  Supreme  Court  justices  agreed  that,  under  the 
Norris-LaGuardia  Act,  the  Government  could  not  “inter¬ 
vene  by  injunction  in  purely  private  labor  disputes”  (330 
U.  S.  at  278).  Five  justices  concluded,  however,  that  the 
Act  does  not  apply  to  disputes  between  the  Government 
and  its  own  employees,  and  that  under  the  circumstances 
there  such  a  relationship  existed.  Four  justices  concluded 
that  even  in  that  case  the  Norris-LaGuardia  Act  prevented 
the  Government  from  securing  injunctive  relief. 

In  concluding  that  a  government  employer-employee  re¬ 
lationship  existed  in  the  Mine  Workers  case,  the  Supreme 
Court  thus  placed  explicit  reliance  on  the  following  fac¬ 
tors:  (1)  the  seizure  statute  directed  the  Government  to 
treat  the  miners  as  employees,  and  made  a  strike  by  the 
employees  unlawful;  (2)  consistent  with  the  statute  the 
Executive  Order  expressly  authorized  the  Secretary  of  In¬ 
terior  to  negotiate  with  lie  miners  as  employees;  (3)  the 
miners  voluntarily  became  employees  of  the  Government 
and  in  fact  insisted  that  they  were  public  rather  than  pri¬ 
vate  employees;  (4)  the  Government  actually  dealt  with 
the  miners  as  employees  by  entering  into  an  employment 
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contract  with  them  which  had  been  in  effect  for  six  months 
before  the  dispute  arose;  (5)  the  Government’s  suit  was 
brought  to  settle  a  dispute  over  interpretation  of  the  con¬ 
tract  between  the  Government  and  the  miners.  An  analysis 
of  the  circumstances  here  will  demonstrate  that  not  a  sin¬ 
gle  one  of  those  controlling  factors  is  present  in  this  case. 

1.  Here  the  Act  of  August  29, 1916,  does  not  make 
the  railway  workers  government  employees 

The  statute  under  which  seizure  was  made  here  simply 
authorizes  the  President  in  time  of  war 

to  take  possession  and  assume  control  of  any  system 
...  of  transportation  .  .  .  and  to  utilize  the  same,  to 
the  exclusion  as  far  as  may  be  necessary  of  all  other 
traffic  thereon,  for  the  transfer  or  transportation  of 
troops,  war  material  and  equipment,  or  for  such  other 
purposes  connected  with  file  emergency  as  may  be 
needful  or  desirable. 

It  is  thus  obvious  from  the  statute’s  terms  that  it  was  not 
enacted  to  prevent  strikes  but  solely  to  permit  the  Govern¬ 
ment,  if  the  need  should  arise,  to  use  the  railroads  for 
wartime  traffic  in  preference  to  civilian  traffic.  That  this 
was  the  sole  Congressional  purpose  is  confirmed  by  the 
Act’s  legislative  history.  The  Chairman  of  the  Senate 
committee  which  proposed  the  bill  explained  on  the  floor 
(53  Cong.  Rec.  11492) : 

The  reason  for  it  *  *  *  was  the  complaint  that  •  •  • 
these  young  men  of  the  National  Guard  •  •  •  were 
herded  on  cattle  cars  •  •  *.  They  have  no  conven¬ 
iences  there  for  the  young  men  or  for  troops,  as  a  mat¬ 
ter  of  fact,  in  cases  where  they  have  to  be  removed. 

The  committee  formulated  this  provision  thinking  it 
might  have  the  effect  of  letting  the  railroad  companies 
understand  that  if  they  could  not  handle  these  things 
in  time  of  war  •  •  •  they  might  expect  the  Govern¬ 
ment  to  take  charge. 


Since  it  was  not  meant  to  prevent  strikes  this  Act,  un¬ 
like  the  War  Labor  Disputes  Act,  contained  no  provision 
authorizing  or  directing  the  Government  to  negotiate  terms 
of  employment,  or  making  a  strike  on  seized  railroads  un¬ 
lawful.  It  did  not  purport  to  deal  with  the  manner  in  which 
the  Government  might  man  the  trains.  It  was  not  con¬ 
cerned  with  the  rights  of  the  workers  and  was  not,  we  sub¬ 
mit,  intended  to  affect  their  status.  It  did  not  contemplate, 
as  did  the  War  Labor  Disputes  Act,  steps  to  prevent  work 
stoppages  or  to  impress  the  workers  into  Government  em¬ 
ployment.  Thus  it  is  clear  that  there  is  nothing  in  the 
Act  of  August  29,  1916,  which  suggests  that  upon  mere 
seizure  the  workers  become  government  employees. 

2.  Here  Executive  Order  9957  did  not  purport  to  make  the 
railway  workers  government  employees 

Executive  Order  9957,  unlike  the  parallel  Order  in  the 
Mine  Workers  case,  contains  no  express  provisions  author¬ 
izing  or  directing  the  Secretary  of  War  to  treat  the  work¬ 
ers  as  government  employees  by  negotiating  with  them  on 
wages  or  other  terms  of  employment.  On  the  contrary,  §  6 
of  the  Order  expressly  recognizes  “the  right  of  the  workers 
to  continue  ...  to  bargain  collectively  .  .  .  with  .  .  . 
the  owners  of  the  carriers”  and  provides  for  “the  effective¬ 
ness  of  such  retroactive  provisions  as  may  be  included  in 
the  final  settlement  of  the  disputes  between  the  carriers  and 
the  workers”  (R.  268). 

In  the  Mine  Workers  case,  the  War  Labor  Disputes  Act 
gave  the  miners  as  well  as  the  Government  the  right  to 
apply  to  a  Government  Board  for  changes  in  terms  of  em¬ 
ployment,  and  the  Executive  Order  carried  out  that  statu¬ 
tory  direction  by  expressly  authorizing  the  Secretary  of 
the  Interior  to  negotiate  with  the  miners  and  thereafter  to 
apply  to  the  Board  for  appropriate  changes.  There  is  no 
similar  situation  here.  Appellants  were  given  no  right  to 
apply  for  changes,  there  was  no  board  which  was  given 
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authority  to  order  changes  during  Government  possession, 
and  there  was  no  suggestion  that  the  Secretary  of  War 
should  negotiate  for  changes  in  terms  of  employment.  On 
the  contrary  the  Executive  Order  clearly  contemplates 
simply  a  holding  of  the  properties  by  the  Government  while 
negotiations  continued  with  the  private  owners  for  terms 
covering  the  period  of  government  possession  as  well  as 
the  period  thereafter. 

It  is  inconceivable  that  the  Executive  Order  here  could 
be  rightly  construed  to  make  the  workers  government  em¬ 
ployees  while  at  the  same  time  giving  the  private  employ¬ 
ers  the  power  to  agree  with  appellants  on  wages  and  other 
terms  of  employment  which  were  to  be  binding  on  the 
Government  during  the  period  of  its  possession.  The 
divorcement  of  the  Government  from  responsibility  for 
terms  of  employment  simply  destroyed  any  possibility  that 
there  could  be  a  relation  of  employer  and  employee  between 
the  Government  and  the  workers. 

3.  Here  the  railway  workers  did  not  voluntarily 
become  government  employees 

The  strike  was  called  for  6:00  A.M.  May  11,  1948  (Fdg. 
9,  R.  226).  Executive  Order  9957  was  issued  May  10, 1948, 
to  become  effective  at  noon  the  same  day,  just  eighteen 
hours  before  the  time  fixed  for  the  strike  (Fdg.  10,  R.  226- 
227).  At  6 :00  P.  M.  on  May  10  the  Secretary  of  the  Army 
held  a  conference  with  the  union  representatives  at  which 
time  he  requested  them  to  cancel  the  strike  and  to  have  the 
employees  1  ‘  continue  to  perform  labor  for  the  [private] 
carriers”  (R.  24,  227).  But,  on  learning  that  the  Secre¬ 
tary  did  not  intend  to  negotiate  with  them  on  terms  of  em¬ 
ployment  (R.  38, 176, 183, 200-201, 213),  they  declined  (Fdg. 
11,  R.  227).  At  7 :45  P.M.  on  the  same  date,  less  than  eight 
hours  after  the  seizure  and  two  hours  after  the  conference, 
appellee  filed  its  complaint  and  secured  an  ex  parte  tempo¬ 
rary  restraining  order  enjoining  the  threatened  strike 
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(Fdgs.  19,  20,  R.  233).  At  no  time  thereafter  did  appel¬ 
lants  and  appellee  enter  into  any  contract  or  any  negotia¬ 
tions  looking  forward  to  a  contract  of  employment  (R.  39, 
186, 205-206). 

In  the  Mine  Workers  case  not  only  was  there  a  contract 
between  the  Government  and  the  miners  which  had  been  in 
effect  for  six  months,  bnt  the  miners  insisted  that  they  were 
employees  of  the  Government  and  not  of  the  private  own¬ 
ers.  The  situation  here  is  just  the  reverse.  The  workers 
never  asked  to  become  Government  employees,  nor  did  they 
enter  into  any  contract  of  employment  with  the  Govern¬ 
ment.  The  Secretary  asked  them  only  whether  they  wonld 
call  off  the  strike  and  return  to  work  for  the  private  car¬ 
riers.  This  they  refused  to  do.  Consequently,  they  did  not 
voluntarily  accept  Government  employment,  but  on  the 
contrary  expressed  their  desire  not  to  become  government 
employees.  It  must  therefore  be  appellee’s  position  that 
the  workers  became  Government  employees  against  their 
will.  We  know  of  no  valid  legal  basis  for  such  a  result. 

4.  Here  appellee  at  no  time  treated  the  workers 
as  government  employees 

As  described  in  our  opening  brief  (pp.  5, 13)  appellee  at 
no  time  after  the  seizure  offered  to  negotiate  with  appel¬ 
lants  on  terms  of  employment,  but  persisted  in  the  position 
that  it  was  not  its  function  to  do  so.  At  appellee’s  request, 
appellants  continued  negotiations  with  the  private  carriers 
throughout  the  period  of  government  possession,  it  being 
appellee’s  purpose  to  hold  the  railways  only  so  long  as 
necessary  to  force  the  parties  to  settle  their  private  dispute. 

Not  only  is  this  situation  entirely  different  from  that  in 
the  Mine  Workers  case,  but  it  is  flatly  inconsistent  with  any 
notion  of  an  employer-employee  relationship  between  the 
Government  and  the  workers.  Certainly  the  first  requisite 
of  such  a  relationship  is  a  hiring  by  the  employer  and  ac- 


25 


ceptance  of  employment  by  the  employee,  together  with 
some  sort  of  decision  voluntarily  reached  by  both  parties 
as  to  terms  of  employment.  Appellee  cannot  seriously  con¬ 
tend  on  the  one  hand  that  it  was  the  employer  but  on  the 
other  that  it  could  refuse  to  discuss  terms  of  employment, 
even  leaving  to  the  private  carriers  the  power  to  reach  an 
agreement  on  terms  of  employment  covering  the  very  pe¬ 
riod  during  which  the  Government  says  it  was  the  em¬ 
ployer.  Here  there  was  simply  a  taking  of  the  railways 
and  an  immediate  injunction  against  the  threatened  strike. 
There  were  none  of  the  ordinary  or  necessary  incidents  of 
an  employer-employee  relationship. 

B.  There  is  no  basis  whatsoever  for  concluding  that  the 
railway  workers  here  became  Government  employees 

How  then  did  these  railway  workers  become  Government 
employees?  They  were  not  made  such  by  the  statute  or 
Executive  Order  under  which  the  seizure  was  effected, 
they  did  not  voluntarily  accept  government  employment, 
and  the  Government  refused  to  treat  with  them  as  em¬ 
ployees.  Presumably  it  is  appellee’s  position  that  mere 
seizure  of  the  railroads,  and  nothing  more,  created  that 
relationship.  And  that  was  the  rationale  of  the  district 
court,  for  it  concluded  that  immediately  upon  assumption 
of  possession  of  the  railroads  the  United  States  became  the 
employer  (Fdg.  10,  R.  227).  But  certainly  the  Act  of  Au¬ 
gust  29,  1916,  was  not  intended  to  be  a  compulsory  draft 
law.  It  says  nothing  about  commandeering  the  workers. 
And  without  such  statutory  authority,  the  President  has 
no  power  to  draft  the  workers.  The  Act  authorized  only 
seizure  of  property.  Mere  seizure  of  property  does  not,  of 
course,  establish  the  personal  relationship  of  employer  and 
employee. 

To  create  the  relationship  of  employer  and  employee 
there  must  be  both  a  willing  laborer  and  a  hiring  by  the 
employer.  “This  hiring  may  be  by  writing  or  by  word  of 
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month  or  may  be  implied  from  conduct.”  J.  I.  Case  Co.  v. 
Labor  Board ,  321  TJ.  S.  332,  335-336.  “Like  every  other 
contract,  the  relation  of  employer  and  employee  arises  out 
of  a  meeting  of  minds,  with  an  offer  on  the  part  of  one  and 
an  acceptance  on  the  part  of  the  other.  No  person  can  be 
caused,  against  his  will,  to  enter  into  an  employment  con¬ 
tract  and  likewise  no  employer  is  compelled  to  employ  an¬ 
other,  consent  to  the  relationship  being  imperative.”  Na¬ 
tional  Labor  Relations  Board  v.  Knoocville  Pub.  Co.,  124  F. 
2d  875, 882  (CCA  6).  And  employees  cannot  be  transferred 
from  one  employer  to  another  without  their  consent  or 
acquiescence.  The  Standard  Oil  Co.  v.  Anderson,  212  U.  S. 
215,  220;  Denton  v.  Yazoo  &  M.  V.  R.  Co.,  284  U.  S.  305. 

One  wonders  what  would  be  the  position  of  the  Govern¬ 
ment  if  seizure  had  come  eighteen  hours  later,  after  the 
workers  had  left  their  jobs.  Would  appellee  contend  that, 
even  in  those  circumstances,  they  would  be  Government 
employees  whether  or  not  they  had  ever  worked  for  the 
Government?  Or  does  the  fact  that  seizure  was  effected  a 
few  short  hours  before  the  date  set  for  the  strike  make  the 
situation  different?  It  seems  obvious  that  the  existence  of 
an  employer-employee  relationship  cannot  turn  on  such 
factors.  To  establish  that  relationship  there  must  be  vol¬ 
untary  action  on  the  part  of  both  parties. 

Appellee  argues  (Br.  31-32)  that  this  case  is  something 
like  the  Mine  Workers  case  because  here  the  Secretary  of 
the  Army  had  authority  to  bargain  with  appellants,  appel¬ 
lee  even  going  so  far  as  to  say  that  his  authority  was  iden¬ 
tical  with  that  of  the  Secretary  of  Interior  in  the  Mine 
Workers  case.  Appellee  is  in  error  in  suggesting  that  the 
authority  was  the  same  in  the  two  cases.  In  the  Mine 
Workers  case  there  was  express  authority  in  both  the 
statute  and  the  Executive  Order.  Here  both  statute  and 
order  are  silent  on  the  matter.  The  only  possible  source 
of  such  authority  would  be  §  6  of  the  Order,  which  pro¬ 
vides  that  “until  further  order  of  the  President  or  the 
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Secretary”  the  transportation  systems  are  to  be  operated 
under  the  terms  of  employment  previously  in  effect  (R. 
268).  Whether  the  quoted  reservation  is  adequate  to  im¬ 
ply  authority  in  the  Secretary  to  bargain  with  appellants 
is  conjectural  at  best.  But  we  need  not  pause  to  examine 
that  problem.  The  significant  point  is  that,  whether  or 
not  he  had  authority,  the  Secretary  did  not  in  fact  at  any 
time  either  negotiate  or  contract  with  the  employees,  as 
the  Secretary  of  Interior  did  in  the  Mine  Workers  case. 
Here  the  Government  took  no  step,  beyond  mere  seizure, 
to  make  the  workers  Government  employees. 

Appellee  seeks  to  confuse  the  issue  here  by  saying  (Br. 
31,  33-34)  that  we  distinguish  the  Mine  Workers  case  only 
on  the  ground  that  there  the  Government  had  negotiated  a 
collective  bargaining  agreement  with  the  miners.  Such  is 
not  our  contention  at  all.  We  say  that  there  exists  here 
none  of  the  several  factors  relied  upon  in  that  case  in  find¬ 
ing  an  employer-employee  relationship.  The  fact  that  the 
Government  had  negotiated  a  collective  bargaining  agree¬ 
ment  with  the  miners  which  had  been  in  effect  for  a  sub¬ 
stantial  period  before  the  dispute  arose,  and  that  the  dis¬ 
pute  involved  a  question  of  interpretation  of  that  contract, 
was  just  one  among  several  factors  providing  a  basis  for 
holding  that  an  employer-employee  relationship  existed 
there. 

As  a  corollary  to  the  above  argument,  appellee  also  says 
(Br.  33-34)  that  the  Mine  Workers  decision  must  apply  to 
those  employees  whose  salaries  are  set  by  Congress  or  the 
Executive  as  well  as  to  employees  who  have  entered  into  a 
collective  bargaining  agreement  with  the  Government.  We 
have  no  quarrel  with  that  view.  Our  point  is  that  the 
workers  here  never  became  public  employees  in  either 
sense.  Certainly  regular  federal  employees  are  not  com¬ 
mandeered  into  government  service  but  enter  upon  it  vol¬ 
untarily  and  on  terms  agreeable  to  them,  the  same  as  the 
miners  involved  in  the  Mine  Workers  case.  That  of  course 
was  not  the  situation  here. 
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Appellee  makes  the  strained  argument  that  a  statute  (40 
Stat.  457),  which  made  applicable  to  employees  on  car¬ 
riers  seized  during  World  War  I  the  criminal  embezzle¬ 
ment  statutes  covering  employees  in  the  “regular  service” 
of  the  United  States,  suggests  that  Congress  recognized 
those  railway  workers  as  federal  employees  in  the  “gen¬ 
eral  sense”  (Appellee’s  Br.  34-35).  The  argument  is 
wholly  without  merit  The  statute  certainly  did  not  say 
that  the  railway  workers  were  federal  employees.  It  simply 
referred  to  the  embezzlement  laws  applying  to  employees 
in  the  “regular  service”  as  a  means  of  designating  clearly 
which  laws  were  to  apply  to  the  railway  employees.  Actu¬ 
ally  the  statute  supports  the  opposite  conclusion.  If  the 
workers  on  seized  carriers  had  been  considered  Govern¬ 
ment  employees  there  would  have  been  no  need  for  such  a 
statute,  for  the  criminal  embezzlement  statutes  applying  to 
regular  employees  would  have  covered  the  railway  workers 
automatically.  In  any  event  the  factual  situation  was  en¬ 
tirely  different  there.  The  employees  had  voluntarily  ac¬ 
cepted  employment  with  the  Government,  the  Government 
had  treated  them  as  employees,  and  that  relationship  had 
been  in  existence  for  several  months  at  the  time  of  the  en¬ 
actment  of  the  statute. 

Appellee  makes  the  flat  argument  (Br.  34)  that  the  Mine 
Workers  decision  turned  on  the  fact  that  the  miners  be¬ 
came  employees  at  “the  very  moment  of  seizure”,  and 
says  that  there  is  not  one  word  in  the  Court’s  opinion  to 
indicate  the  contrary.  This  is  to  charge  the  majority  of  the 
Supreme  Court  in  that  case  with  a  reckless  prodigality  of 
words.  Had  the  mere  fact  of  seizure  been  decisive  of  the 
cause,  the  Court  could  have  disposed  of  the  employer- 
employee  question  in  one  sentence.  Yet  the  majority  takes 
up  almost  six  pages  discussing  the  various  factors  relied 
upon  in  reaching  that  conclusion.  In  no  place  does  the 
opinion  say  or  suggest  that  mere  seizure  is  the  test.  On 
the  contrary  the  majority  relied  explicitly  and  in  great  de¬ 
tail  on  the  provisions  of  the  War  Labor  Disputes  Act  and 
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the  Executive  Order,  the  fact  that  the  miners  had  volun¬ 
tarily  accepted  and  recognized  the  Government  as  their 
employer,  and  the  negotiations  and  contract  between  the 
Government  and  the  miners  which  gave  rise  to  the  dispute 
involved  in  the  case.  The  fact  that  the  Court  found  it 
necessary  to  detail  all  of  these  factors  is  the  best  kind  of 
proof  that  the  Court  was  of  the  view  that  seizure  alone  was 
not  enough  to  create  an  employer-employee  relationship. 

Finally,  appellee  suggests  (Br.  36-37)  that  here  the  car¬ 
riers  “were  operated  for  the  account  of  the  Government 
during  the  period  of  seizure”,  and  that  this  supports  the 
existence  of  an  employer-employee  relationship.  Appellee 
points  to  the  separate  concurring  opinion  of  Justices  Black 
and  Douglas  in  the  Mine  Workers  case  as  indicating  that 
this  factor  has  weight.  These  justices  were  two  of  the  bare 
majority  of  five  who  held  the  Norris-LaGuardia  Act  inap¬ 
plicable  there.  In  their  separate  opinion  they  said  (330 
U.  S.  at  329,  emphasis  supplied) : 

If  we  thought  •  •  #  that  the  Government’s  posses¬ 
sion  and  operation  of  the  mines  were  not  genuine,  but 
merely  pretended,  we  should  then  say  that  the  Norris- 
LaGuardia  Act  barred  these  proceedings.  For  any¬ 
thing  less  than  full  and  complete  Government  opera¬ 
tion  for  its  own  account  would  make  this  proceeding 
the  equivalent  of  the  Government’s  seeking  an  injunc¬ 
tion  for  the  benefit  of  the  private  employers.  We 
think  the  Norris-LaGuardia  Act  prohibits  that. 

Contrary  to  appellee’s  suggestion,  we  think  it  clear  that  in 
the  case  at  bar  the  railroads  were  not  actually  operated 
“for  the  account”  of  the  United  States,  and  thus  under  the 
views  expressed  by  Justices  Black  and  Douglas  the  Norris- 
LaGuardia  Act  must  be  held  applicable  here. 

As  appellee  admits  (Br.  12,  fn.  2),  during  the  period  of 
Government  possession  the  management  of  each  carrier 
was  permitted  to  continue  its  functions  and  “to  collect, 
retain,  and  expend  revenues  in  the  customary  manner.” 
We  have  recounted  above  that  the  Government  at  no  time 
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negotiated  with  appellants  on  terms  of  employment,  but 
left  that  function  to  the  private  carriers.  The  private  op¬ 
erators  were  given  express  authority  to,  and  did,  enter  into 
agreements  with  appellants  on  terms  of  employment  which 
retroactively  covered  the  entire  period  of  Government  pos¬ 
session.  And  the  order  terminating  seizure  fixed  the  terms 
of  settlement  as  between  the  Government  and  the  private 
carriers  as  follows  (13  F.  R.  3975). 

All  claims  and  rights  which  the  United  States  may 
have  to  an  accounting  with  respect  to  the  operation  of 
the  carriers  during  the  period  of  Government  posses¬ 
sion  •  •  •  are  hereby  waived  and  released  •  •  •  con¬ 
ditioned  upon  the  execution  and  delivery  by  the  car¬ 
rier  to  the  United  States  of  an  instrument  •  •  •  in¬ 
demnifying  and  saving  harmless  the  United  States 

•  •  •  against  liability  to  third  parties  arising  out  of 

•  •  •  said  possession  •  •  •  and  releasing  •  •  •  the 
United  States  •  •  •  from  all  claims  by  or  on  behalf 
of  the  carrier  •  •  •  arising  out  of  •  •  *  the  pos¬ 
session  •  *  •  by  the  United  States  •  •  • 

Thus  the  Government  simply  arbitrarily  set  off  its  claims 
for  profits  against  the  carriers’  claims  for  use  plus  as¬ 
sumption  by  the  carriers  of  liabilities  to  third  parties. 
There  was  no  effort  whatsoever  to  make  an  accounting  of 
the  profits  or  a  determination  of  the  fair  use  value. 

How  can  it  be  contended,  under  these  circumstances, 
that  there  was  4  4  full  and  complete  Government  operation 
for  its  own  account”?  Throughout  the  period  of  Govern¬ 
ment  possession  the  private  carriers  continued  to  collect 
revenues  and  pay  expenses..  The  carriers  agreed  with  the 
workers  on  terms  of  employment  to  cover  the  very  period 
during  which  the  United  States  had  control.  The  Govern¬ 
ment  did  not  pay  rent  for  the  properties.  It  did  not  re¬ 
ceive  the  profits  earned  during  the  period  in  question.  And 
it  did  not  assume  any  of  the  liabilities  to  third  parties  aris¬ 
ing  during  that  time.  In  fact,  it  did  nothing  but  (1)  secure 
an  injunction  against  a  strike  by  the  railway  workers  and 
(2)  maintain  a  light  surveillance  to  enable  it  to  report  that 
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the  properties  continued  in  uninterrupted  operation.  We 
submit  that  this  is  precisely  the  kind  of  Government  inter¬ 
vention  which  Justices  Black  and  Douglas  said  was  pro¬ 
hibited  by  the  Norris-LaGuardia  Act. 

C.  This  *»se  involves  and  grows  out  of  a  private  labor 
dispute  within  the  terms  of  the  N orris-LaGuardia 
Act. 

The  Norris-LaGuardia  Act  deprives  the  federal  courts 
of  jurisdiction  to  issue  injunctions  “in  any  case  involving 
or  growing  out  of  any  labor  dispute”  (29  TJ.  S.  C.  104). 
In  the  Mine  Workers  case  even  the  majority  agreed  that 
this  provision  prohibited  the  Government  from  securing 
an  injunction  “in  purely  private  labor  disputes”  and  that 
the  Government  was  entitled  to  injunctive  relief  only  “in  a 
dispute  with  its  own  employees”  (330  U.  S.  at  278). 
Cf.  United  States  v.  Hutcheson ,  312  U.  S.  219;  United 
States  v.  American  Federation  of  Musicians ,  318  U.  S.  741. 
Aside  from  the  absence  of  a  public  employer-employee 
relationship  here,  the  present  case  plainly  arose  from  a 
private  labor  dispute  with  the  carriers  and  not  from  a 
labor  dispute  between  appellants  and  the  Government. 

This  controversy  had  its  genesis  in  requests  for  changes 
in  working  rules  and  increased  wages  made  by  appellants 
in  June  and  September  1947  (R.  242,  275,  319-320).  Nego¬ 
tiations  between  appellants  and  the  private  carriers  con¬ 
tinued  for  a  .number  of  months  until  a  strike  was  finally 
called  for  ifareft  11,  1948.  The  Government  then  took 
over  the  railways  eighteen  hours  before  the  time  set  for 
the  strike,  and  less  than  eight  hours  after  the  taking  the 
ex  parte  temporary  restraining  order  was  issued.  The 
only  conference  between  the  Government  and  appellants 
was  that  held  six  hours  after  the  seizure,  at  which  the  Secre¬ 
tary  of  the  Army  asked  appellants  to  call  off  the  strike 
and  have  the  employees  “continue  to  perform  labor  for 
the  [private]  carriers”  (R.  24,  227).  Thereafter  there 
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were  no  negotiations  whatsoever  between  appellee  and 
appellants. 

Admittedly  this  case  grew  out  of  a ' labor  dispute.  Thus 
the  only  question  is  whether  that  dispute  was  a  private 
one.  The  answer  seems  obvious.  Clearly  the  dispute  had 
been  a  private  one  for  the-6f»e*month  period  from  June 
1947  to  10,  1948.  And  nothing  happened  there¬ 

after  to  change  its  character.  The  strike  threat,  the 
seizure,  and  the  injunction  all  grew  out  of  that  dispute. 
Obviously  therefore  this  entire  controversy  involved  and 
grew  out  of  a  private  labor  dispute  within  the  terms  of 
the  Norris-LaGuardia  Act. 

There  is  nothing  in  the  Mine  Workers  case  inconsistent 
with  this  conclusion.  While  the  Government  had  originally 
seized  the  mines  some  six  months  earlier  because  of  a 
private  labor  dispute,  the  dispute  which  directly  gave  rise 
to  the  controversy  there  was  one  over  interpretation  of  the 
contract  which  the  Government  had  negotiated  with  the 
miners.  The  Government  brought  suit  to  vindicate  its 
own  contract.  Thus  there  was  basis  for  concluding  that 
the  case  grew  out  of  a  labor  dispute  with  the  Government. 
There  is  of  course  no  parallel  here.  In  this  case  there  were 
never  any  negotiations  or  contract  with  the  Government 
on  terms  of  employment,  and  a  fortiori  no  dispute  over 
such  matters. 

Appellee  points  only  to  the  conference  between  the  Sec¬ 
retary  of  the  Army  and  appellants  held  six  hours  after 
seizure  and  less  than  two  hours  before  issuance  of  the 
restraining  order,  and  suggests  (Br.  38)  that  his  request 
that  the  strike  be  called  off,  coupled  with  the  unions’  decli¬ 
nation,  brought  an  end  to  the  private  dispute  and  created  a 
labor  dispute  with  the  Government.  But  that  conference  did 
not  involve  any  dispute  over  terms  of  employment.  On  the 
contrary,  the  Secretary  refused  to  discuss  such  questions 
(R  98,  103,  176,  179-180,  201,  312-313).  The  Secretary 
merely  asked  appellants  to  cancel  the  strike.  That  request 
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and  the  unions  ’  refusal  did  not  end  the  private  dispute  and 
bring  about  a  labor  dispute  with  the  Government.  The 
Secretary’s  request,  like  the  seizure  and  the  injunction, 
grew  out  of  the  private  dispute  and  was  nothing  more 
than  an  effort  to  settle  it.  The  federal  mediation  serv¬ 
ices  make  many  such  requests  in  labor  controversies,  but 
in  doing  so  the  disputes  are  not  thereby  converted  into 
public  ones. 

In  other  parts  of  its  brief  appellee  itself  tends  to  admit 
that  this  case  grew  out  of  a  private  labor  dispute.  Thus, 
throughout  its  discussion  on  mootness,  appellee  says  that 
4 ‘the  disputes  underlying  the  strike  threat,  seizure  of  the 
railroads  by  the  United  States,  and  issuance  of  the  injunc¬ 
tion  have  been  settled”  (Appellee’s  Br.  15,  19,  20).  And 
on  page  26  appellee  states  that,  at  the  time  of  trial  in 
this  case,  “  unresolved  labor  disputes  existed  between  ap¬ 
pellants  and  substantially  all  of  the  railroads  in  the  United 
States”.  These  are  the  clearest  kind  of  acknowledgments 
by  the  Government  that  this  controversy  arose  from  the 
private  disputes. 

The  situation  here  seems  too  clear  for  debate.  As  of 
noon  on  May  10,  1948,  this  was  a  private  dispute  and, 
under  the  Norris-LaGuardia  Act  as  expressly  affirmed 
in  the  Mine  Workers  decision,  the  court  was  for  that  reason 
without  jurisdiction  to  issue  an  injunction.  Then  the 
Government  seized  the  railroads.  Less  than  eight  hours 
later  this  case  was  filed  and  a  restraining  order  issued. 
The  case  was  brought  to  prevent  a  strike  long  before 
threatened  against  the  private  carriers.  Yet  appellee 
would  have  it  that  the  case  did  not  arise  out  of  the  pri¬ 
vate  dispute.  Certainly  the  seizure  and  the  Secretary’s 
conference  did  not  change  the  source  of  the  dispute.  The 
dispute  did  not  arise  from  the  seizure  and  conference. 
The  seizure  and  the  conference,  on  the  contrary,  arose 
from  the  private  dispute.  Thus  we  submit  that,  even 
if  it  could  be  assumed  for  some  purposes  that  the  workers 


34 


became  Government  employees  immediately  upon  seizure, 
nevertheless  this  case  grew  out  of  a  private  labor  dispute 
and  not  any  labor  dispute  between  appellee  and  appellants. 
Consequently  the  Norris-LaGuardia  Act  by  its  plain  terms 
is  applicable  here. 

IV.  EVEN  ASSUMING  JURISDICTION  IN  THE 
TRIAL  COURT,  THERE  WAS  NO  BASIS  FOR 
EQUITABLE  RELIEF  BOTH  (A)  BECAUSE 
THE  STRIKE  WAS  LAWFUL  AND  (B)  BE¬ 
CAUSE  THE  EXECUTIVE  BRANCH  OF  THE 
GOVERNMENT  HAD  NO  RIGHT  OF  ACTION 

In  our  opening  brief  we  argued  (pp.  14-18)  that  equity 
should  not,  at  the  instance  of  the  Executive  Branch  of 
the  Government,  enjoin  a  peaceful  non-violent  (and  there¬ 
fore  lawful)  strike,  particularly  when  Congress  has  by 
legislation  established  a  policy  against  strike  injunctions 
in  the  railway  as  well  as  other  fields.  In  attempting  to 
answer  this  argument  appellee  (Br.  39-42)  has  confused 
three  things  —  the  separate  questions  of  jurisdiction 
under  the  Norris-LaGuardia  Act,  the  existence  of  a  wrong 
which  will  give  rise  to  the  exercise  of  equity  powers,  and 
the  presence  of  a  right  of  action  in  the  Executive  Branch. 
We  believe  we  have  established  above  that  the  trial  court 
lacked  jurisdiction  under  the  Norris-LaGuardia  Act.  We 
now  argue  that,  even  if  it  be  assumed  that  the  district 
court  had  jurisdiction,  (1)  there  was  no  wrong  because 
the  strike  was  lawful  and  (2)  the  Executive  Branch  had 
no  right  of  action.  We  shall  treat  these  questions  sepa¬ 
rately  below. 

A.  The  threatened  strike  was  lawful  and  consequently 
there  was  no  wrong  to  be  enjoined. 

Equity  will  not  of  course  enjoin  lawful  action.  To  justify 
an  injunction  here,  therefore,  it  must  be  established  that 
the  threatened  strike  was  unlawful.  Appellee  does  not 
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deny  this,  although  it  nowhere  makes  clear  precisely  what 
in  its  opinion  renders  this  threatened  strike  unlawful.  Ap¬ 
parently,  however,  appellee  takes  the  broad  view  that  any 
strike  which  might  have  grave  nation-wide  effects  is  un¬ 
lawful  (Br.  40-41).  In  support  of  this  contention  appellee 
relies  primarily  on  the  Mine  Workers  case  and  secondarily 
on  the  Debs  case  (Br.  39-42).  Neither  of  those  cases  is  in 
point. 

!•  The  Mine  Workers  case  did  not  hold  that  the  injunction 
was  proper  because  the  strike  would  seriously  affect 
the  nation  or  for  any  other  reason,  since  the  issue 
was  neither  involved  nor  decided  there. 

Appellee  says  (Br.  41)  that  issuance  of  the  injunction 
in  the  Mine  Workers  case  was  predicated  “on  the  grave 
effects  on  the  Nation  of  a  strike  in  that  industry’ 7  and 
that  “the  validity  of  the  injunction  in  that  case  is  a  suf¬ 
ficient  answer  to  appellants’  argument”  here.  A  number 
of  conclusive  answers  to  that  contention  appear  here. 

In  the  Mine  Workers  case  the  Supreme  Court  affirmed 
judgments  of  contempt  and  a  judgment  granting  a  pre¬ 
liminary  injunction.  No  permanent  injunction  was  in¬ 
volved.  On  the  contempt  issues  the  Court,  under  well 
settled  principles,  was  not  required  to  rule  on  the  merits 
of  the  injunction.  Under  equally  established  principles 
the  Court  was  not  required  to  decide  that  question  in  up¬ 
holding  the  preliminary  injunction,  issuance  of  that  in¬ 
junction  being  discretionary  with  the  trial  court  and  not 
involving  the  same  tests  on  the  merits  as  are  involved  in 
the  case  of  a  final  judgment.  Further,  it  appears  from 
the  Supreme  Court  opinion  (330  U.  S.  at  268,  fn.  14)  that 
the  defendants  there  did  not  raise  the  question  of  the  law¬ 
fulness  of  the  strike.  And  in  any  event  the  opinion  makes 
it  dear  that  the  Court  did  not  consider  that  question. 

In  addition,  the  basis  for  action  there  was  radically  dif¬ 
ferent  from  that  here.  There  the  dispute  was  whether  the 
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union  could  unilaterally  terminate  the  contract  between  it 
and  the  Government.  The  Government  brought  suit  for  a 
declaratory  judgment  that  the  union  had  no  such  right 
under  the  contract,  and  requested  a  temporary  restrain¬ 
ing  order  and  preliminary  injunction  pending  determina¬ 
tion  of  that  question.  The  suit  therefore  was  for  breach 
of  contract,  which  has  always  been  recognized  as  a  wrong. 
That  the  Court  so  considered  the  suit  is  clear  from  its 
entire  opinion  and  particularly  from  the  statements  at  330 
XT.  S.  266,  282  (fn.  43),  and  in  the  paragraph  beginning 
at  the  bottom  of  page  289  and  extending  to  the  top  of 
page  290.  Also,  the  strike  there  was  wrongful  under  Sec¬ 
tion  6  of  the  War  Labor  Disputes  Act  which  made  strikes 
in  seized  plants  unlawful.  It  is  obvious  therefore  that  the 
Court  by  no  means  held  or  suggested  that  the  miners  * 
strike  was  unlawful  because  of  its  “grave  effects  on  the 
Nation.” 

The  situation  in  the  case  at  bar  bears  no  relation  to  that 
in  the  Mine  Workers  case.  Here  there  has  been  no  breach 
of  a  contract  with  the  Government.  There  is  no  act  of 
Congress  making  a  railway  strike  unlawful,  whether  the 
railways  are  privately  or  publicly  held.  Consequently  that 
case  provides  no  authority  whatsoever  for  holding  the 
strike  unlawful  here. 

2.  The  Debs  strike  was  held  unlawful  expressly 
because  accompanied  by  force  and  violence . 

Appellee,  while  cautious  not  to  put  much  weight  on  the 
Debs  case,  suggests  (Br.  39-41)  that  it  supports  the  view 
that  a  serious  nation-wide  strike  is  unlawful  whether  or 
not  accompanied  by  force  or  violence.  Contrary  to  ap¬ 
pellee’s  suggestion,  the  Debs  decision  did  not  hold  that  a 
peaceful  railway  strike  would  be  unlawful,  but  was  based 
solely  and  expressly  on  the  ground  of  violence  and  forcible 
obstruction  of  interstate  commerce  and  the  mails.  The 
Court  on  numerous  occasions  pointed  out  that  the  com- 
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plaint  alleged,  and  the  facts  showed,  force  and  violence 
(158  U.  S.  at  568,  569,  570,  571,  577,  592,  598).  Then,  to 
make  its  holding  crystal  clear,  the  Court  summed  up  as 
follows  (158  U.  S.  at  598,  emphasis  supplied) : 

The  right  of  any  laborer,  or  any  number  of  laborers, 
to  quit  work  was  not  challenged.  The  scope  and  pur¬ 
pose  of  the  bill  was  only  to  restrain  forcible  obstruc¬ 
tions  of  the  highways  along  which  interstate  com¬ 
merce  travels  and  the  mails  are  carried.  And  the  facts 
set  forth  at  length  are  only  those  facts  which  tended 
to  show  that  the  defendants  were  engaged  in  such  ob¬ 
structions. 

Furthermore,  however  that  case  may  be  interpreted,  it 
is  no  longer  of  any  significance  since  one  of  the  purposes 
of  the  Norris-LaGuardia  Act  was  to  do  away  with  the 
Debs  doctrine  in  the  field  of  labor  disputes.  This  is  em¬ 
phasized  in  the  legislative  history  of  the  Act,  as  pointed 
out  by  Justices  Frankfurter  and  Murphy  in  their  separate 
opinions  in  the  Mine  Workers  case  (330  U.  S.  at  315,  338). 
There  is  of  course  nothing  in  the  majority  or  other  opin¬ 
ions  in  that  case  which  in  any  way  suggests  the  contrary. 
The  majority  concluded  that  the  Norris-LaGuardia  Act 
did  not  apply  to  a  suit  by  the  United  States  against  its  own 
employees  because  the  United  States  was  not  specifically 
named  in  the  statute.  But,  as  we  have  said,  that  goes  only 
to  the  question  of  the  jurisdiction  of  the  court  and  does 
not  touch  on  the  question  of  whether  such  a  strike  is  law¬ 
ful.  While  Congress  in  the  Norris-LaGuardia  Act  spoke 
in  terms  of  jurisdiction,  it  thereby  obviously  intended  to 
reaffirm — in  the  most  positive  form — that  peaceful  strikes 
are  lawful.  Cf.  United  States  v.  Hutcheson ,  312  U.  S.  219, 
234-236.  That  legislative  policy  was  not  affected  by  the 
Mine  Workers  decision. 

The  Debs  case  therefore  provides  no  support  for  the 
Government’s  contention  that  the  strike  here  was  wrong¬ 
ful. 
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3.  Peaceful  strikes  have  'long  been  recognized  as 
lawful  by  the  courts  and  Congress  alike. 

The  federal  courts  have  held  for  many  years  that  peace¬ 
ful  strikes  for  legitimate  purposes  such  as  better  wages 
and  working  conditions  are  lawful  no  matter  how  seriously 
they  may  affect  the  nation.  American  Foundries  v.  Tri- 
City  Council ,  257  U.  S.  184,  209;  Labor  Board  v.  Fansteel 
Corp.,  306  U.  S.  240,  253,  256.  Long  before  Congress  ex¬ 
pressly  recognized  the  lawfulness  of  such  strikes,  this  prin¬ 
ciple  was  frequently  applied  by  distinguished  federal 
judges  to  sustain  strikes  in  the  railway  field  over  the  objec¬ 
tion  that  interstate  commerce  and  the  mails  were  ob¬ 
structed.  Arthur  v.  Oakes,  63  Fed.  310,  320-321,  327 
(C.  C.  A.  7,  opinion  by  Justice  Harlan) ;  Wabash  B.  Co.  v. 
Hamuihan,  121  Fed.  563,  567-569,  577  (C.  C.  E.  D.  Mo., 
opinion  by  Judge  Adams) ;  see  also  Thomas  v.  Cincinnati, 
N.  O.  &  T.  P.  By.  Co.,  62  Fed.  803,  817  (C.  C.  S.  D.  Ohio, 
opinion  by  Judge  Taft). 

In  more  recent  years,  Congress  has  by  a  number  of 
statutes  expressly  recognized  the  right  to  strike  in  any 
industry.  Section  20  of  the  Clayton  Act  (29  U.  S.  C.  52) 
provides  that  peaceful  strikes  shall  not  be  considered 
* * violations  of  any  law  of  the  United  States”.  The  Norris- 
LaGuardia  Act  recognizes  the  lawfulness  of  such  strikes 
by  denying  the  federal  courts  jurisdiction  to  enjoin  them. 
Section  13  of  the  National  Labor  Relations  Act  (49  Stat 
457),  as  amended  by  Section  101  of  the  Labor  Management 
Relations  Act,  1947  (29  U.  S.  C.  Supp.  163)  expressly  recog¬ 
nizes  the  right  to  strike.  And  the  Railway  Labor  Act 
implicitly  recognizes  that  right  in  the  railway  field  by 
providing  for  cooling-off  procedures  with  no  compulsion 
thereafter. 

The  Supreme  Court  has  in  fact  just  recently  said  that, 
under  the  Railway  Labor  Act,  strikes  by  railway  workers 
are  lawful.  Hunt  v.  Crumb  och,  325  U.  S.  821.  There  the 
Court,  in  upholding  a  concerted  refusal  to  work  for  an 
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interstate  motor  carrier  against  the  contention  that  it  vio¬ 
lated  the  Sherman  Act,  said  (p.  825) : 

Acceptance  of  this  contention  wonld  imply  that  work¬ 
ers  do  not  posesss  the  same  privileges  to  choose  or 
reject  employment  with  interstate  carriers  as  with 
other  businesses.  The  entire  history  of  congressional 
legislation,  including  the  Railway  Labor  Act,  48  Stat 
1185,  belies  this  argument. 

This  is  the  clearest  kind  of  recognition  that  under  present 
legislation,  particularly  the  Railway  Labor  Act,  railway 
workers  have  the  same  right  to  strike  as  employees  in  other 
industries. 

What  then,  if  anything,  can  be  said  to  make  the  strike 
unlawful  here?  Certainly  .it  cannot  be  the  mere  fact  that 
it  would  have  serious  effects,  as  appellee  apparently 
argues.  The  cases  and  legislation  referred  to  above  do 
not  differentiate  between  strikes  on  the  basis  of  their 
seriousness,  but  say  that  all  strikes  are  lawful  so  long  as 
they  are  for  a  legitimate  purpose  and  do  not  involve  un¬ 
lawful  means. 

Nor  can  it  be  that  the  threatened  strike  became  unlawful 
as  soon  as  the  Government  seized  the  railroads.  The  law¬ 
fulness  of  such  strikes  before  seizure  was  expressly  estab¬ 
lished  in  the  Mine  Workers  case.  And,  as  we  have  pointed 
out,  the  Mine  Workers  opinion  did  not  say  that  such  a 
strike  became  unlawful  upon  seizure  since  (a)  that  ques¬ 
tion  was  not  involved  there,  (b)  the  case  involved  instead 
a  simple  breach  of  contract,  and  (c)  the  strike  was  made 
unlawful  by  the  War  Labor  Disputes  Act.  The  Govern¬ 
ment  cites  no  authority  for  the  proposition  that  all  strikes 
by  Government  employees  are  unlawful,  and  we  know  of 
no  such  authority.  And,  even  if  there  were  such  a  prin¬ 
ciple  applicable  in  the  case  of  regular  Government  em¬ 
ployees,  certainly  it  could  not  be  extended  to  apply  to 
such  a  unique  relationship  as  is  involved  here.  This  con¬ 
clusion  is  confirmed  by  the  fact  that  Congress,  when  it 
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has  wanted  to  make  strikes  by  Government  employees  un¬ 
lawful,  has  expressly  so  provided  as  in  Section  6  of  the 
War  Labor  Disputes  Act  and  as  in  Section  305  of  the 
Labor  Management  Relations  Act,  1947  (29  U.  S.  C.  Supp. 
188)  which  prohibits  strikes  by  regular  Government  em¬ 
ployees.  The  fact  that  Congress  considered  it  necessary 
expressly  to  make  strikes  in  those  instances  unlawful  is 
clear  proof  that  without  such  legislation  such  strikes  would 
have  been  lawful. 

It  is  also  obvious  that  in  this  case  there  actually  was 
no  strike  against  the  Government  after  seizure.  The 
threatened  strike  was  against  the  private  carriers.  Appel¬ 
lants  merely  declined  the  Government  request  to  call  off 
the  strike  already  scheduled  in  the  dispute  with  the  pri¬ 
vate  carriers.  There  is  a  vast  difference  between  striking 
against  the  Government  and  denying  a  Government  request 
to  revoke  a  strike  call  long  before  fixed  as  a  means  of 
enforcing  demands  in  a  dispute  with  private  parties. 

We  submit  that  the  peaceful  strike  threatened  here  was 
lawful,  and  thus  there  was  no  such  wrong  as  is  necessary 
to  warrant  injunctive  relief. 

B.  The  Executive  Branch  of  the  Government  had  no 
right  of  action. 

Appellee  argues  (Br.  16,  40-41)  that  the  Executive  al¬ 
ways  has  a  right  of  action  to  enjoin  a  strike  which  will 
have  grave  effects  upon  the  nation,  and  even  goes  so  far 
(Br.  38-39)  as  to  suggest  that  the  Executive  may  be 
entitled  to  such  relief  in  the  absence  of  seizure.  We  con¬ 
tend  that,  on  the  contrary,  the  Executive  had  no  right 
of  action  in  this  case  whether  or  not  the  workers  are  con¬ 
sidered  to  be  Government  employees. 
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1.  The  Mine  Workers  case  is  inconsistent  with 
appellee's  contention. 

In  support  of  its  position  on  this  point  appellee  again 
relies  primarily  on  the  Mine  Workers  case.  That  decision, 
however,  is  flatly  inconsistent  with  appellee’s  suggestion 
that  without  seizure  the  President  had  a  right  to  sue. 
Even  the  majority  there  concluded  that  the  Norris-La- 
Guardia  Act  prevents  the  United  States  from  securing 
injunctive  relief  in  private  labor  disputes,  no  matter  how 
serious  the  strike  (330  U.  S.  at  278). 

There  remains  only  the  question  of  the  right  of  the 
Executive  in  the  case  of  seized  facilities.  That  question 
was  not  involved  in  the  Mine  Workers  case.  As  we  have 
pointed  out  previously,  only  the  question  of  jurisdiction 
was  raised  and  discussed  in  that  case.  Also,  the  strike 
there  was  unlawful  under  the  War  Labor  Disputes  Act, 
and  the  Government  was  suing  for  breach  of  its  own  con¬ 
tract  with  the  miners.  The  Executive  Branch  is  of  course 
entitled  to  vindicate  its  own  contracts  and  to  enforce  the 
laws  enacted  by  Congress.  That  case  has  no  bearing,  how¬ 
ever,  on  the  right  of  the  Executive  to  seek  an  injunction 
solely  on  the  ground  of  threatened  interference  with  inter¬ 
state  commerce  and  the  mails. 

2.  There  is  no  inherent  right  in  the  Executive  to  bring 
suits  to  protect  interstate  commerce  and 
transmission  of  the  mails. 

The  Constitution  provides  that  (Art.  II,  §1)  “the  ex¬ 
ecutive  power  shall  be  vested  in  a  President”  and  that 
(Art.  II,  §3)  ‘ ‘he  shall  take  care  that  the  laws  be  faith¬ 
fully  executed.”  Article  1,  §8  of  the  Constitution,  after 
enumerating  the  specific  powers  of  Congress,  provides  that 
Congress  shall  have  power  (Clause  18) : 

To  make  all  Laws  which  shall  be  necessary  and  proper 
for  carrying  into  Execution  the  foregoing  Powers,  and 
all  other  Powers  vested  by  this  Constitution  in  the 
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Government  of  the  United  States,  or  in  any  Depart¬ 
ment  or  Officer  thereof. 

The  Constitution  thus  makes  it  clear  that  Congress  is  to 
have  the  power  to  formulate  not  only  those  laws  which  are 
necessary  to  execute  its  own  powers,  but  also  the  laws  nec¬ 
essary  to  make  effective  the  powers  of  the  other  branches 
of  the  Government,  including  the  Executive  Branch  and 
the  Chief  Executive.  The  Executive,  on  the  other  hand,  has 
only  the  power  to  carry  into  effect  those  laws  which  are 
enacted  by  Congress.  This  is  the  simple  and  fundamental 
basis  of  our  government  of  divided  powers,  which  is  not 
only  imbedded  in  the  Constitution  but  from  which  no  court 
has  yet  indicated  latitude  for  withdrawal. 

The  power  of  the  Executive  is  perhaps  best  described 
by  that  preeminent  scholar  of  the  American  form  of 
Government,  Woodrow  Wilson,  later  President  of  the 
United  States,  who  said : 

The  makers  of  the  Constitution  seem  to  have  thought 
of  the  President  as  •  •  •  only  the  legal  executive, 
the  presiding  and  guiding  authority  in  the  applica¬ 
tion  of  law  and  the  execution  of  policy.  •  •  •  He  was 
empowered  to  prevent  bad  laws,  but  he  was  not  given 
an  opportunity  to  make  good  ones.  ( Constitutional 
Government  in  the  United  States ,  pp.  59-60.) 

Administration  is  merely  the  clerical  part  of  govern¬ 
ment.  Legislation  is  the  originating  force.  •  •  •  The 
power  of  making  laws  is  in  the  very  nature  and 
essence  of  the  power  of  directing,  and  that  power 
is  given  to  Congress.  (Congressional  Government , 
pp.  272-273.) 

The  President  and  his  Cabinet  must  wait  upon  the 
will  of  Congress.  (Id.  282-283.) 

William  Howard  Taft,  previously  President  of  the  United 
States  and  subsequently  its  Chief  Justice,  stated  the  same 
fundamental  concept  as  follows : 

The  true  view  of  the  Executive  functions  is,  as  I  con¬ 
ceive  it,  that  the  President  can  exercise  no  power 
which  cannot  be  fairly  and  reasonably  traced  to  some 
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specific  grant  of  power  or  justly  implied  and  included 
within  such  express  grant  as  proper  and  necessary  to 
its  exercise.  Such  specific  grant  must  be  either  in 
the  Federal  Constitution  or  in  an  act  of  Congress 
passed  in  pursuance  thereof.  There  is  no  undefined 
residuum  of  power  which  he  can  exercise  because  it 
seems  to  him  to  be  in  the  public  interest  •  *  •  (Taft, 
Our  Chief  Magistrate  and  His  Powers ,  p.  139.) 

The  question  thus  becomes  whether  the  power  to  pre¬ 
vent  strikes  which  have  the  effect  of  interfering  with  in¬ 
terstate  commerce  or  the  transmission  of  the  mails  has 
been  expressly  granted  to  the  Executive  by  either  the 
Constitution  or  Congress,  or  is  necessary  to  the  exercise 
of  any  power  so  expressly  granted.  The  answer  is  clear. 
No  general  power  to  protect  interstate  commerce  and  the 
mails  is  given  to  the  President  by  the  Constitution.  On 
the  contrary  those  powers  are  expressly  granted  to  Con¬ 
gress  by  Clauses  3  and  7  of  Section  8  of  Article  I  of  the 
Constitution.  Nor  has  Congress  enacted  any  legislation 
extending  any  such  right  of  action  to  the  President.  In 
fact,  as  we  shall  show  later,  Congress  has  in  several 
statutes  both  expressly  and  impliedly  denied  such  power 
in  the  Executive. 

Thus  there  would  appear  to  be  here  none  of  the  recog¬ 
nized  bases  for  a  right  of  action  in  the  Executive.  No 
contract  right  of  the  Government  has  been  breached.  Tfhere 
has  been  no  act  giving  rise  to  tort  liability  as  recognized 
at  common  law.  There  is  no  Act  of  Congress  making  such 
a  strike  unlawful.  There  is  no  statute  giving  the  Execu¬ 
tive  Branch  the  right  to  sue  to  enjoin  the  strike.  Nor  is 
there  even  any  statute  recognizing  in  the  Executive  Branch 
a  right  to  be  free  of  such  a  strike. 

Appellee  does  not  in  fact  suggest  that  there  is  any  such 
basis  for  its  action.  It  argues  only  that  the  President  has 
some  broad  residual  right  to  intervene  in  private  labor 
disputes  where  there  is  such  a  threatened  interference 
with  interstate  commerce  and  transmission  of  the  mails 


as  will  have  grave  effects  upon  the  nation.  This  argu¬ 
ment  is  of  course  in  direct  conflict  with  the  accepted  view 
that  the  President  has  no  undefined  residuum  of  power 
which  he  can  exercise  whenever  it  seems  to  him  to  be  in 
the  public  interest.  And,  for  obvious  reasons,  it  is  a 
doctrine  so  extreme  and  so  dangerous  as  to  be  its  own 
best  answer. 

In  the  present  day  a  strike  in  the  air,  trucking,  or  mari¬ 
time  fields  would  have  serious  effects  on  interstate  com¬ 
merce  and  the  mails.  Similarly,  a  strike  in  the  telephone, 
telegraph,  coal,  steel,  oil,  packing  and  many  other  nation¬ 
wide  industries  would  necessarily  impede  interstate  com¬ 
merce  and  might  seriously  affect  the  general  welfare.  And 
strikes  against  local  public  utilities  (such  as  electricity, 
gas  and  water)  or  in  the  food  industries  (such  as  bread 
and  milk)  might  interfere  with  interstate  commerce  and 
be  greatly  against  the  public  interest.  Activities  of  man¬ 
agement,  as  well  as  of  labor,  in  such  industries  could  have 
similar  serious  effects.  If  interference  with  interstate 
commerce  and  protection  of  the  public  interest  are  to  be 
the  controlling  tests,  as  appellee  suggests,  the  power  of 
the  President  to  regulate  industry  and  labor  through  the 
courts  is  unlimited.  The  Congress,  with  its  specific  powers 
to  protect  commerce  and  the  mails,  thus  would  become 
largely  unnecessary  and  meaningless.  The  law  of  our  land 
will  be  whatever  the  President  may  decide  is  in  the  public 
interest,  provided  that  he  can  persuade  the  courts  to  agree 
with  him. 

Appellee  may  suggest  that  its  theory  is  not  meant  to 
apply  generally  but  only  in  the  case  of  seized  industries. 
But  there  can  be  no  distinction  on  that  basis.  Appellee 
relies  on  the  factors  of  interference  with  interstate  com¬ 
merce  and  protection  of  the  public  interest.  But  those 
factors  are  the  same  whether  a  private  owner  or  the 
Government  is  in  control  of  the  facilities.  In  the  instant 
case  the  threatened  strike  would  have  had  the  same  effect 
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on  the  nation  whether  it  occurred  before  or  after  seizure. 
Consequently  the  President’s  right  to  invoke  equity  on  the 
basis  of  this  test  must  be  the  same  whether  or  not  the 
industry  has  been  seized. 

Yet  that  is  precisely  the  result  which  the  doctrine  of 
separation  of  powers  was  intended  to  protect  against 
As  Washington  expressed  it  in  his  Farewell  Address: 

It  is  important,  likewise,  that  the  habits  of  thinking 
in  a  free  country  should  inspire  caution  in  those  in¬ 
trusted  with  its  administration,  to  confine  themselves 
within  their  respective  constitutional  spheres;  avoid¬ 
ing  in  the  exercise  of  the  powers  of  one  department 
to  encroach  upon  another.  The  spirit  of  encroachment 
tends  to  consolidate  the  powers  of  all  the  departments 
in  one,  and  thus  to  create,  whatever  the  form  of  gov¬ 
ernment,  a  real  despotism.  *  *  •  The  necessity  of 
reciprocal  checks  in  the  exercise  of  political  power, 
by  dividing  and  distributing  it  into  different  deposi¬ 
tories,  and  constituting  each  the  Guardian  of  the  Public 
Weal  against  invasions  by  the  others,  has  been  evinced 
by  experiments  ancient  and  modern;  some  of  them  in 
our  country  and  under  our  own  eyes.  •  •  •  To  pre¬ 
serve  them  must  be  as  necessary  as  to  institute  them. 
If,  in  the  opinion  of  the  People,  the  distribution  or 
modification  of  the  Constitutional  powers  be  in  any 
particular  wrong,  let  it  be  corrected  by  an  amendment 
in  the  way  which  the  constitution  designates.  •  •  • 
But  let  there  be  no  change  by  usurpation;  for  though 
this,  in  one  instance,  may  be  the  instrument  of  good, 
it  is  the  customary  weapon  by  which  free  govern¬ 
ments  are  destroyed.  *  *  *  The  precedent  must  al¬ 
ways  greatly  overbalance  in  permanent  evil  any  par¬ 
tial  or  transient  benefit  which  the  use  can  at  any  time 
yield 

This  view  was  similarly  expressed  by  Madison : 

The  accumulation  of  all  powers,  legislative,  executive, 
and  judicial,  in  the  same  hands,  whether  of  one,  a 
few,  or  many,  whether  hereditary,  self-appointed,  or 
elective,  may  justly  be  pronounced  the  very  defini¬ 
tion  of  tyranny.  (No.  47  of  The  Federalist;  and  see, 
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to  the  same  effect,  No.  48  of  The  Federalist  (Madi¬ 
son)  ;  John  Adams,  Works  I,  p.  186.) 

And  the  Supreme  Conrt  long  ago  stated  the  principle  as 
follows  in  KiJbourn  v.  Thompson,  103  U.  S.  168, 190-191 : 

It  is  believed  to  be  one  of  the  chief  merits  of  the 
American  system  of  written  constitutional  law,  that 
all  the  powers  intrusted  to  government,  whether  State 
or  national,  are  divided  into  the  three  grand  depart¬ 
ments,  the  executive,  the  legislative,  and  the  judicial. 
That  the  functions  appropriate  to  each  of  these 
branches  of  government  shall  be  vested  in  a  separate 
body  of  public  servants,  and  that  the  perfection  of  the 
system  requires  that  the  lines  which  separate  and  di¬ 
vide  these  departments  shall  be  broadly  and  clearly 
defined.  It  is  also  essential  to  the  successful  working 
of  this  system  that  the  persons  intrusted  with  power 
in  any  one  of  these  branches  shall  not  be  permitted 
to  encroach  upon  the  powers  confided  to  the  others, 
but  that  each  shall  by  the  law  of  its  creation  be  lim¬ 
ited  to  the  exercise  of  the  powers  appropriate  to  its 
own  department  and  no  other. 

Needless  to  say,  we  might  prolong  the  quotation  or  recital 
of  such  views  almost  indefinitely. 

The  principle  applies  with  clear  force  here.  If  the  Ex¬ 
ecutive  branch  is  to  be  confined  to  its  sphere  as  outlined 
by  the  Constitution,  certainly  it  cannot  be  permitted  to  in¬ 
voke  the  powers  of  equity  whenever  it  believes  that  an 
activity  of  management  or  labor  interferes  with  interstate 
commerce  and  works  against  the  public  interest.  To  be 
sure,  the  interpretation  of  the  federal  Constitution  has 
changed  and  may  still  be  changing.  But  no  court  has  as 
yet  suggested  the  obliteration  of  the  simple  division  of 
function  between  the  Congress  and  the  Chief  Executive. 

The  recent  decision  in  United  States  v.  Standard  OH  Co., 
332  U.  S.  301,  is  closely  in  point.  There  the  United  States 
sued  the  owner  and  the  driver  of  a  truck  as  tort-feasors 
to  recover  for  hospital  expenses  and  loss  of  services  of  a 
soldier.  There  was  an  acknowledged  wrong,  and  the  only 
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question  was  the  right  of  the  United  States  to  recover. 
Liability  to  the  Government  in  such  a  case  had  not  been 
recognized  at  common  law,  and  Congress,  while  undoubt¬ 
edly  long  conscious  of  Government  losses  from  tortious 
conduct,  had  enacted  no  statute  creating  such  liability.  The 
Court  concluded  that  the  United  States  was  not  entitled 
to  recover,  saying  that  the  question  had  to  do  with  “deter¬ 
mining  and  establishing  the  federal  fiscal  and  regulatory 
policies  which  the  Government's  executive  arm  thinks 
should  prevail  in  a  situation  not  covered  by  traditionally 
established  liabilities.  Whatever  the  merits  of  the  policy, 
its  conversion  into  law  is  a  proper  subject  for  congres¬ 
sional  action,  not  for  any  creative  power  of  ours"  (332 
U.  S.  at  314).  The  Court  also  pointed  to  the  “narrower 
scope,  as  compared  with  that  allowed  courts  of  general 
common-law  jurisdiction,  for  the  action  of  federal  courts 
in  such  matters"  involving  “the  Government's  interests 
and  relations"  rather  than  the  interests -and  relations  of 
private  parties  (332  U.  S.  at  313). 

The  same  principle  applies  here.  The  President  has 
no  right  to  sue  to  enjoin  a  strike  simply  because  in  his 
view  it  is  against  the  public  interest  when  Congress, 
which  has  been  fully  cognizant  of  those  problems  for 
years,  has  enacted  no  statute  giving  him  that  right.  Not 
only  has  Congress  not  created  that  right  in  the  Executive, 
but  it  has  consistently  denied  the  right  as  we  demonstrate 
next. 

3.  Particularly  has  the  Executive  no  right  to  bring  such 
suits  since  Congress  has  consistently  denied 

that  right. 

In  our  opening  brief  (pp.  16-17)  we  pointed  out  that 
the  Railway  Labor  Act  expresses  a  legislative  policy 
against  the  exercise  of  injunctive  powers  in  the  case  of 
railway  strikes.  It  would  seem  obvious  from  the  pro¬ 
visions  of  the  Act  requiring  a  cooling-off  period,  whatever 
the  prohibition  of  the  Act  during  that  period  may  be,  that 
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after  that  period  is  over,  strikes  are  to  be  lawful.  It  is 
thus  implicit  in  the  Act  that  there  is  to  be  no  injunction 
against  a  strike  at  the  hands  of  either  private  parties  or 
the  Government.  This  is  made  crystal  clear  by  the  legis¬ 
lative  history  of  the  Act.3 

Section  2  of  the  Railway  Labor  Act  (45  U.  S.  C.  151a) 
states  that  one  of  the  purposes  of  the  law  is  “to  avoid 
any  interruption  to  commerce  or  to  the  operation  of  any 
carrier  engaged  therein.’ ’  This  then  is  the  manner  in 
which  Congress,  in  pursuance  of  its  express  power  to  regu¬ 
late  commerce,  has  decided  to  protect  commerce  from 
railway  strikes.  With  full  knowledge  of  the  effects  of 
such  strikes  on  the  Nation,  it  has  consistently  chosen 
mediation  and  conciliation  in  preference  to  compulsion 
both  in  this  Act  and  in  its  predecessors.4  If  the  law  should 
eventually  be  deemed  inadequate,  it  is  for  Congress  to 
change  it.  But  certainly  it  does  not  lie  in  the  hands  of 
the  Executive  to  make  that  decision  or  to  take  action  in¬ 
consistent  with  the  course  deliberately  chosen  by  the  na¬ 
tional  legislature,  simply  because  the  Executive  may  decide 
that  such  action  is  in  the  public  interest. 

In  its  decisions  under  the  Railway  Labor  Act  the  Su¬ 
preme  Court  has  consistently  recognized  that  this  calcu¬ 
lated  choice  by  Congress  demonstrates  a  firm  intention 
that  neither  the  Executive  Branch  nor  the  courts  are  to 
adopt  any  other  course.  In  Switchmen’s  Union  v.  Board, 
320  U.  S.  297, 302,  the  Court  said: 

Congress  intended  to  go  no  further  in  its  use  of  the 
process  of  adjudication  and  litigation  than  the  express 
provisions  of  the  Act  indicate. 


’For  references  to  legislative  history  see  footnote  7  on  page  16  of 
appellants’  opening  brief. 

4  Erdman  Act,  30  Stat.  424  (1898) ;  Newlands  Act,  38  Stat.  103 
(1913);  Title  HI,  Transportation  Act  of  1920,  41  Stat.  456,  469;  Rail¬ 
way  Labor  Act  of  1926,  44  Stat.  577;  Railway  Labor  Act  of  1934,  48 
Stat.  1185,  45  U.  S.  C.  §§  151-163. 
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And  in  General  Committee  v.  Missouri-Kansas-Texas  R. 

Co.,  320  U.  S.  323,  the  Court  said  (pp.  332-333,  emphasis 

supplied) : 

In  short,  Congress  by  this  legislation  has  freely  em¬ 
ployed  the  traditional  instruments  of  mediation,  con¬ 
ciliation  and  arbitration.  Those  instruments,  in  addi¬ 
tion  to  the  available  economic  weapons,  remain  un¬ 
changed  in  large  areas  of  this  railway  labor  field.  On 
only  certain  phases  of  this  controversial  subject  has 
Congress  utilized  administrative  or  judicial  machinery 
and  invoked  the  compulsions  of  the  law.  Congress  was 
dealing  with  a  subject  highly  charged  with  emotion. 
Its  approach  has  not  only  been  slow ;  it  has  been  piece- . 
meal.  Congress  has  been  highly  selective  in  its  use 
of  legal  machinery.  The  delicacy  of  these  problems 
has  made  it  hesitant  to  go  too  fast  or  too  far.  The 
inference  is  strong  that  Congress  untended  to  go  no 
further  in  its  use  of  the  processes  of  adjudication  and 
litigation  than  the  express  provisions  of  the  Act  indi¬ 
cate. 

And  later  on  the  Court  said  (p.  337,  emphasis  supplied) : 

The  conclusion  is  irresistible  that  Congress  carved  out 
of  the  field  of  conciliation,  mediation  and  arbitration 
only  the  select  list  of  problems  which  it  was  ready  to 
place  in  the  adjudicatory  channel.  All  else  it  left  to 
those  voluntary  processes  whose  use  Congress  had 
long  encouraged  to  protect  these  arteries  of  inter¬ 
state  commerce  from  industrial  strife.  The  concept 
of  mediation  is  the  antithesis  of  justiciability. 

In  view  of  the  pattern  of  this  legislation  and  its  his¬ 
tory  the  command  of  the  Act  should  be  explicit  and 
the  purpose  to  afford  a  judicial  remedy  plain  before 
an  obligation  enforcible  in  the  courts  should  be  im¬ 
plied.  •  *  #  There  may  be  as  a  result  mamy  areas  in 
this  field  where  neither  the  administrative  nor  the 
judicial  function  can  be  utilized.  But  that  is  only  to 
be  expected  where  Congress  still  places  such  great 
reliance  on  the  voluntary  process  of  conciliation,  medi¬ 
ation  find  arbitration.  •  •  •  Courts  should  not  rush 
vn  where  Congress  has  not  chosen  to  tread. 
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It  is  clear  from  these  statements  that  the  Supreme  Court 
has  interpreted  the  Railway  Labor  Act  to  mean  (1)  that 
the  “economic  weapon’ ’  of  a  strike  is  to  be  kept  intact, 
(2)  that  Congress  deliberately  adopted  the  mediation 
process  in  preference  to  the  judicial  process  as  a  prefer¬ 
able  means  of  protecting  interstate  commerce  from  in¬ 
dustrial  strife,  and  (3)  that  no  judicial  remedy  should  be 
adopted  except  where  the  statute  plainly  commands  it  It 
would  indeed  be  difficult  to  formulate  a  clearer  exposition 
of  appellants’  position  in  the  instant  case. 

That  Congress  does  not  consider  the  President  to  have 
the  right  to  sue  to  enjoin  strikes,  and  does  not  intend 
that  he  should  have  that  right,  is  further  confirmed  by 
the  provisions  of  Title  II  of  the  Labor  Management  Rela¬ 
tions  Act,  1947  (see  appellants’  opening  brief,  pp.  17- 
18).  Section  208  of  that  Act  provides  that  in  stated 
circumstances  the  President  may  direct  the  Attorney 
General  to  seek,  and  the  federal  courts  shall  have 
power  to  grant,  an  injunction  limited  in  time  against  a 
strike  or  lock-out.  If  the  President  had  such  authority 
without  an  Act  of  Congress,  there  would  have  been  no 
need  for  such  legislation.  Sections  209  and  210  of  the 
Act  provide  that  after  a  maximum  of  eighty  days  the 
Attorney  General  must  request  and  the  courts  must  grant 
discharge  of  the  injunction,  and  the  President  shall  then 
report  to  Congress  making  recommendations  if  any  are 
necessary  for  legislative  action.  These  provisions  prove 
two  things  —  first,  that  the  Executive  Branch  has  no  power 
to  secure  injunctions  for  longer  than  eighty  days  even  in 
national-emergency  situations;  and,  second ,  that  if  further 
compulsory  relief  is  required  in  the  public  interest  Con¬ 
gress  shall  take  that  action.  That  such  was  the  under¬ 
standing  and  intention  of  Congress  is  fully  confirmed  by 
the  remarks  of  Senator  Taft,  co-author  of  the  Act,  on  the 
floor  of  the  Senate  (93  Cong.  Rec.  3951). 
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Section  212  of  the  same  Act  provides  that  the  title  deal¬ 
ing  with  nation-emergency  strikes  is  not  to  apply  to 
matters  subject  to  the  provisions  of  the  Railway  Labor 
Act.  It  was  of  course  not  the  intention  of  Congress  that 
railway  labor  should  be  treated  differently  from  labor  in 
other  national-emergency  industries.  Congress  was  of 
the  opinion  that  both  stood  in  the  same  position  and 
should  be  treated  similarly,  but  that  the  Railway  Labor 
Act  already  accomplished  in  its  field  substantially  what 
the  Taft-Hartley  Act  was  designed  to  bring  about  in  the 
other  fields.  The  Taft-Hartley  Act  therefore  provides 
further  positive  proof  that  Congress  was  of  the  opinion 
that  the  Executive  Branch  did  not  have  and  should  not 
have  -the  right  to  enjoin  strikes  in  the  railway  or  other 
national-emergency  industries  without  specific  Congres¬ 
sional  action. 

The  Norris-LaGuardia  Act  provides  an  additional  Con¬ 
gressional  declaration  that  the  Executive  is  to  have  no 
right  of  action  to  enjoin  strikes  in  the  railway  or  any 
other  industry.  It  is  appellee’s  position  (Br.  41-42)  of 
course  that  the  Norris-LaGuardia  Act,  as  well  as  other 
acts  discussed  above,  has  no  application  here  because  of 
Government  possession  of  the  railways.  But  that  is  no 
answer  on  the  question  of  the  Executive’s  supposed  right 
of  action,  a  question  not  involved  or  passed  on  in  the  Mine 
Workers  case.  Here  appellee  is  resting  its  right  of  action 
on  the  threatened  grave  effects  on  the  nation.  Those  effects 
will  be  the  same  whether  the  properties  are  in  private  or 
public  hands.  The  Norris-LaGuardia  Act  and  Railway 
Labor  Acts,  and  also  the  Taft-Hartley  Act,  represent  a 
persistent  Congressional  declaration  of  policy  against 
strike  injunctions  in  any  industry  and  no  matter  how 
serious  the  strike  may  be.  They  represent  a  balancing  by 
Congress  of  the  respective  interests  involved  and  a  studied 
decision  that  the  public  welfare  will  be  best  served  if  strike 
injunctions  are  not  used.  The  public  interest  which  the 
Executive  Branch  claims  to  be  protecting  here  is  the  same 
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whether  or  not  the  properties  have  been  seized.  Thus,  if 
there  is  no  right  of  action  when  the  properties  are  pri¬ 
vately  held,  there  is  equally  no  right  of  action  after 
seizure. 

To  argue  that  whenever  the  President  seizes  railroads 
under  the  Act  of  August  29,  1916,  he  is  immediately  en¬ 
titled  to  a  strike  injunction  is  to  charge  Congress  with  a 
gross  oversight  in  the  Railway  Labor  and  Norris-La- 
Guardia  Acts.  Both  were  enacted  long  after  the  Act  of 
1916.  The  Railway  Labor  Act  makes  no  differentiation 
between  peacetime  or  wartime,  or  between  privately  held 
or  seized  facilities.  It  recognizes  railway  strikes  as  law¬ 
ful  at  any  time  after  the  cooling-off  procedures.  The  Nor- 
ris-LaGuardia  Act  was  passed  for  the  express  purpose  of 
preventing  the  Government  as  well  as  private  owners  from 
securing  injunctions  in  the  railway  and  other  fields.  It 
likewise  does  not  distinguish  on  the  basis  of  wartime  or 
on  the  basis  of  possession  of  facilities.  It  is  impossible  to 
believe  that  Congress  contemplated  that  the  Executive 
could  secure  an  injunction  against  railway  strikes  by  the 
simple  expedient  of  seizure,  yet  remained  silent  on  such  an 
important  exception  to  the  coverage  of  the  Norris-LaGuar- 
dia  and  Railway  Labor  Acts.  To  permit  the  Executive  and 
the  public  to  be  informed  of  this  ex  post  facto  exception 
on  the  tenuous  theory  now  advanced  by  the  Government 
smacks  too  much  of  legislation  by  courts  as  an  after¬ 
thought. 

It  is  significant  to  note  that,  when  a  nation-wide  strike 
was  threatened  in  May  1946,  the  President  and  the  Attor¬ 
ney  General  requested  Congress  to  adopt  legislation  which 
would  give  the  Executive  Branch  the  right  to  secure  an 
injunction  against  strikes  on  seized  railways  or  in  other 
seized  industries  (H.  R.  6578,  79th  Congress,  2d  Sess.). 
Apparently  the  Executive  Branch  did  not  at  that  time  con¬ 
sider  that  mere  seizure  of  the  railways  under  the  Act  of 
1916  or  the  War  Labor  Disputes  Act  would  give  it  the 
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right  to  equitable  relief.  The  debates  on  the  floor  of  the 
Senate  likewise  indicate  clearly  that  members  of  that 
body  did  not  believe  that  such  power  existed  without  ex¬ 
press  legislation  (92  Cong.  Rec.  6019).  The  bill  never 
became  law. 

It  would  appear  therefore  that  the  procedure  of  seizure 
and  immediate  injunction  utilized  in  this  case  represents 
a  theory  novel  even  to  the  Executive  Branch,  hastily 
adopted  to  accomplish  what  it  considered  to  be  in  the 
public  interest.  We  by  no  means  intend  to  impugn  the 
motives  of  the  Executive  Branch  of  the  Government.  But 
we  do  insist  that,  without  legislative  authority,  the  Execu¬ 
tive  has  no  right  to  invoke  equity  to  enjoin  any  strike 
which  he  may  think  will  be  injurious  to  the  general  wel¬ 
fare  of  the  nation.  And  we  say  that  this  is  most  certainly 
true  when  Congress  has  in  several  statutes  legislated 
against  the  use  of  injunctions  in  the  railway  as  well  as 
other  fields. 

4.  The  Debs  case  does  not  support  a  right  of 
action  in  the  Executive  here. 

Appellee  also  relies  (Br.  39-41)  on  the  Debs  case  in  sup¬ 
port  of  its  contention  that  the  Executive  has  a  right  of 
action  here.  It  is  true  that  the  Court  there  held  that  the 
Executive  had  a  right  to  invoke  equity  jurisdiction  to  pre¬ 
vent  a  forcible  and  violent  obstruction  of  interstate  com¬ 
merce  and  the  mails,  even  though  the  Court  identified  no 
single  act  of  Congress  expressly  giving  him  that  right  and 
cited  only  the  “variety”  of  statutes  such  as  the  Interstate  ‘ 
Commerce  Act  designed  to  protect  the  free  flow  of  inter¬ 
state  commerce.  But  there  are  a  number  of  answers  to  the 
attempted  application  of  that  case  here.  First,  the  case 
was  decided  in  1895  and  in  the  fifty-four  years  since  that 
decision  the  Supreme  Court  has  never  had  occasion  to  re¬ 
affirm  that  doctrine  in  a  suit  brought  to  enjoin  a  strike. 
Second,  as  we  have  said  before,  the  Norris-LaGuardia  Act 
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was  enacted  for  the  express  purpose  of  doing  away  with  the 
Debs  doctrine.  Third,  at  the  time  of  that  decision  there 
were  no  federal  statutes  establishing  Congressional  policy 
with  respect  to  the  right  of  workers  to  bargain  collectively 
and  to  strike  in  support  of  their  demands.  Now,  however, 
as  pointed  out  by  the  Supreme  Court  in  Apex  Hosiery  Co. 
v.  Leader ,  310  U.  S.  469,  486,  fn.  5,  “the  public  interest  in 
protecting  interstate  transportation  from  interference  by 
strikes,  recognized  in  the  Debs  case  •  •  •  has  since  been 
protected  by  legislation  specially  directed  to  that  end.,, 
By  that  legislation  Congress  has  denied  the  right  of  the 
Executive  or  anyone  else  to  sue  to  enjoin  strikes.  Conse¬ 
quently,  the  Debs  case  has  no  force  here. 

We  are  not  unmindful  of  those  cases  in  which  it  has 
been  held  that  even  without  specific  legislation  the  Execu¬ 
tive  Branch  of  the  Government  has  the  right  to  sue  to 
cancel  a  land  patent  secured  through  fraud  {United  States 
v.  Scm  Jacinto  Tin  Co.,  125  U.  S.  273),  to  cancel  an  inven¬ 
tion  patent  fraudulently  obtained  {United  States  v.  BeU 
Telephone  Co.,  128  U.  S.  315),  to  protect  the  interests  of 
the  Indian  wards  of  the  Government  {United  States  v. 
Rickert,  188  TJ.  S.  432,  Heckman  v.  United  States,  224  U.  S. 
413),  to  forfeit  a  grant  of  right-of-way  for  breach  of  a 
condition  {Kern  River  Co.  v.  United  States,  257  U.  S.  147), 
and  to  enjoin  diversion  of  navigable  waters  in  excess  of 
amounts  authorized  by  the  Secretary  of  War  {Sanitary 
District  v.  United  States,  266  U.  S.  405).  But  those  are  all 
cases  in  which  the  action  taken  was  necessary  to  the 
appropriate  exercise  of  powers  expressly  delegated  to  the 
Executive  Branch  of  the  Government.  None  of  them 
touches  on  the  point  here  involved. 

Here  the  Executive  admittedly  has  no  expressly  granted 
right  of  action,  nor  is  the  action  necessary  to  the  exercise 
of  any  of  his  express  powers.  Appellee  contends  only  that 
the  right  of  action  springs  from  some  broad  residuum  of 
power  in  the  Executive  to  protect  the  nation  against  seri- 
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ous  strikes.  We  contend  that  the  Executive  has  no  such 
inherent  authority,  and  further  that  he  certainly  has  no 
such  right  of  action  where,  as  here,  Congress  has  in  sev¬ 
eral  statutes  both  expressly .  and  impliedly  denied  that 
right. 

V.  THE  INJUNCTION  GRANTED  BELOW  IS 
BROADER  THAN  JUSTIFIED  B7  THE 
CONDUCT  FOUND  UNLAWFUL. 

In  our  opening  brief  (pp.  21-22)  we  contended  that,  even 
if  we  are  in  error  as  to  our  other  contentions,  the  perma¬ 
nent  injunction  is  too  broad.  Appellee  admits  (Br.  42-43) 
that  “the  injunction  is  in  general  terms,,  but  contends  it  is 
sufficiently  confined  by  the  trial  courts  oral  remark  that 
“it  couldn’t  possibly  comprehend  anything  except  the  sub¬ 
stance  of  the  issues  before  the  Court.’ ’  The  difficulty  with 
this  attempted  narrowing  of  the  injunction  is  that  the 
phrase  “substance  of  the  issues”  is  likewise  dangerously 
ambiguous. 

Appellee  also  seeks  (Br.  43)  to  justify  the  scope  of  the  in¬ 
junction  on  the  ground  that  it  is  no  broader  than  that  in  the 
Mine  Workers  case.  There  are  several  answers  to  that  ar¬ 
gument.  First ,  the  Supreme  Court  had  no  occasion  what¬ 
soever  to  consider  whether  the  injunction  there  was  unduly 
broad.  Second ,  the  injunction  order  quoted  by  the  Gov¬ 
ernment  (Br.  43,  fn.  8)  from  that  case  was  the  ex  parte 
temporary  restraining  order.  No  permanent  injunction 
was  involved  there.  Of  course  a  temporary  restraining 
order  may  appropriately  be  broader  than  the  final  injunc¬ 
tion  entered  after  full  hearing.  Third,  contrary  to  appel¬ 
lee’s  assertion,  the  Mine  Workers *  injunction  was  consid¬ 
erably  narrower  than  that  here.  It  was  closely  confined  to 
the  contract  there  involved  between  the  miners  and  the 
Government  and  to  the  notice  of  termination  of  that  con¬ 
tract. 
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Our  objection  to  the  scope  of  the  injunction  finds  conclu¬ 
sive  support  in  the  recent  Supreme  Court  decision  in 
Labor  Board  v.  Stowe  Spinning  Co.,  No.  46,  Oct.  Term 
1948,  decided  February  28,  1949.  There  the  Court  held  an 
order  of  the  National  Labor  Relations  Board  too  broad, 
saying: 

We  are  asked  to  read  the  decree  in  its  background,  and 
reject  what  is  called  a  strained  construction.  Implicit 
in  the  order,  we  are  told,  is  the  word  “reasonable”. 
Perhaps  this  is  true.  The  words  of  even  a  judicial  de¬ 
cree  must  be  read  in  their  setting.  But  violation  of 
the  order  brings  the  swift  retribution  of  contempt, 
without  the  normal  safeguards  of  a  full-dress  pro¬ 
ceeding.  Some  notice  of  the  prior  proceeding  must  be 
taken  in  a  contempt  action  —  the  very  word  “reason¬ 
able”  invites  a  glance  at  what  has  gone  before.  But 
too  great  dependence  on  the  former  action  places  de¬ 
fendants  under  a  restraint  that  makes  the  order  itself 
a  useless  formality. 

That  is  precisely  appellants’  position  here. 

VI.  BECAUSE  OF  THE  CONTINUING  SERIOUS 
EFFECT  OF  THE  DECISION  BELOW  AND  THE 
PROBABILITY  OF  RECURRING  CONTRO¬ 
VERSY,  APPELLANTS  HEREBY  ELECT  TO 
WAIVE  THEIR  PRIVILEGE  RESPECTING 
VENUE  SO  AS  TO  SECURE  AN  AUTHORITA¬ 
TIVE  RULING  ON  THE  MERITS  OF  THIS 
CONTROVERSY. 

Throughout  the  proceedings  in'  the  District  Court  (R.  29, 
222)  appellants  contended  that  they  could  not  be  sued  in 
this  district  because  they  are  not  inhabitants  here.  That 
point  was  -also  presented  in  appellants’  opening  brief  in 
this  Court  (pp.  7, 18-21).  At  the  initial  stages  of  this  pro¬ 
ceeding  appellants  were  moved  to  assert  this  personal 
privilege  because  of  the  unjust  inconvenience  that  would  be 
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caused  them  by  a  trial  many  miles  from  their  headquarters 
and  because  it  provided  a  valid  defense  to  issuance  of  an 
injunction  which  would  most  seriously  affect  their  funda¬ 
mental  rights.  As  has  been  pointed  out  earlier,  however, 
the  decision  below  has  had,  and  will  continue  to  have  until 
reversed  on  the  merits,  a  most  adverse  effect  on  the  exercise 
of  appellants’  rights  in  all  their  collective  bargaining  nego¬ 
tiations  with  the  private  carriers.  Moreover,  there  is  a 
definite  probability  of  recurring  similar  controversies  as 
set  forth  above  in  point  I  of  this  reply  brief.  In  view  of 
these  circumstances,  appellants  are  constrained  to  waive 
the  point  of  privilege  respecting  venue  in  their  necessary 
endeavor  to  secure  an  authoritative  decision  on  the  merits 
of  the  controversy. 

It  is  of  course  beyond  dispute  that  appellants  are  en¬ 
titled  to  waive  this  point  here.  Venue,  unlike  jurisdiction, 
is  “a  personal  privilege  of  the  defendant,  which  he  may 
insist  upon,  or  may  waive,  at  his  election.”  General  Inv. 
Co.  v.  Lake  Shore  Ry.,  260  U.  S.  261,  272;  Commercial  Ins. 
Co.  v.  Stone  Co.,  278  U.  S.  177,  179.  It  “relates  to  the 
convenience  of  litigants  and  as  such  is  subject  to  their  dis¬ 
position.”  Neirbo  Co.  v.  Bethlehem  Cory.,  308  U.  S.  165, 
168.  And  of  course,  even  though  asserted  below,  the  ob¬ 
jection  is  lost  unless  insisted  upon  on  appeal.  Freeman  v. 
Bee  Machine  Co.,  319  U.  S.  448,  453;  Peoria  Ry.  Co.  v. 
United  States,  263  U.  S.  528, 536. 

Accordingly,  and  solely  for  the  reasons  stated,  appel¬ 
lants  hereby  waive  their  privilege  of  venue  and  withdraw 
that  point  from  the  points  presented  in  their  opening  brief. 


58 


CONCLUSION 

For  the  foregoing  reasons  and  those  stated  in  our  open¬ 
ing  brief,  it  is  respectfully  submitted  that  the  judgment 
below  should  be  reversed  and  the  cause  remanded  with 
instructions  to  the  trial  court  to  vacate  the  permanent  in¬ 
junction  and  dismiss  the  complaint. 
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